UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs, All

Idaho Supreme Court Records & Briefs

11-17-2017

In re CSRBA Case No. 49576 Clerk's Record Dckt. 45418

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs

Recommended Citation
"In re CSRBA Case No. 49576 Clerk's Record Dckt. 45418" (2017). Idaho Supreme Court Records & Briefs,
All. 7379.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/7379

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho Supreme Court Records & Briefs, All by
an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

IN THE DISTRICT COURT OF TIIE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE CSRBA, CASE NO. 49576
SUBCASE NO: 91-7094

JEFFREY C. SHIPPY,
Appellant,

v.

)
)
)
)
)
)
)
)
)

)

Supreme Court No. 45418

)

DOUGLAS MC INTURFF and
DARCY MCINTURFF,
Claimants/ Respondents.

)
)
)
)
)
)

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fifth Judicial District of the State of
Idaho, in and for the County of Twin Falls
Honorable Eric J. Wildman, Presiding Judge
SRBA District Court
Coeur d'Alene-Spokane River Basin Adjudication

APPEARANCES
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Albert P. Barker, Barker Rosholt, & Simpson, LLP, 1010 W. Jefferson Street
Ste 102, PO Box 2139, Boise, ID, 83701-2139 (Attorney for Appellant)
Douglas Mcinturff and Darcy Mcinturff, 17796 E Canary Creek Rd,
Cataldo, ID, 83810 (Prose)
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SUBCASE SUMMARY REPORT
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SUBCASE SUMM.ARY REPORT

HTML12

FILE# : 00042
SUBCASE: 91- 07094
CLAIMANT : MCINTURFF, DOUGLAS
1778 6 E CANARY CREEK RD

CATALDO
ID
83810
SPECIAL MASTER: WILDMAN, ERIC J
STATUS: APPEAL FILED
WATER SOURCE: ST JOE RI VER
TRIBUTARY : COEUR D ALENE LAKE
ISSUES : NAME AND ADDRESS DESCRIPTION
0

•••• PARTIES INVOLVED••••
DOUGLAS MCINTURFF
J EFFREY C SHIPPY
DOUGLAS MCINTURFF
JEFFREY C SHIPPY
DARCY MCINTURFF

****

C PRO SE
O ATTY: ALBERT P BARKER
O PRO SE
RATTY: ALBERT P BARKER
C PRO SE

ROA ENTRIES****

02 - 22- 2015 ORIGINAL NOTICE OF CLAIM
02- 21 - 2015 DIRECTOR'S REPORT FOR BAS I N 9 1 WATER RIGHTS
02-2 4-2CJ~ NOTICE OF FILING DIRECTOR ' S REPORTS
OBJECTIONS DUE: 06/2 4/ 1 5
RES PONSES DUE: 08/25/1 5
03-l7-2 015 OBJ 01 F/B SHIPPY , JEFFREY C
09-11 - 2015 NOTICE SETTING INITIAL HEARING
10-06-2015 HEARING HELD
10-06-2015 MINUTES
10- 15-2015 ORDER SETTI NG DEADLINE AND SCHEDULING CONF
1 0-1 5-2015 DEADLINE TO OBTAIN COUNSEL AND FI LE NOTICE
OF APPEARANCE
1 2-09 - 2015 HEARING HELD
12-09- 201 5 MI NUTES
12-] 7 - 2015 TRIAL SCHEDULING ORDER
12-17-2 0 15 DEADLINE TO FILE AMENDED DIRECTOR'S REPORT
12-17-2015 DEADLINE TO FILE OBJECTION
12-17-2015 DEADLINE TO FILE RESPONSE
12-17-2015 MANDATORY SETTLEMENT CONFERENCE
1 2- 17- 2015 DEADLI NE TO COMPLETE DISCOVERY
1 2- 17- 2015 DEADLINE TO JOI N PARTIES OR AMEND PLEADINGS
12 - 17- 2015 DEADLINE FOR MOTION TO CONSOLIDATE
12- 17- 2015 DEADLINE TO FILE MOTION FOR SUMMARY JOOGMENT
1 2-17- 2015 STATUS CONFERENCE
12-1 7- 2 0 1 5 PRETRIAL CONFERENCE

BB
RB
RB
1S
HH

06-24-2015
08-25-2015
08-25-201 5
10-06-2015
10-06-2015

0400(PT)
0400(PT)
0001
0300 (PT )
0300 (PT )

SS 12- 0 9-2015 0900(PT)
ZS 12- 02- 2015 0400(PT)
HH 12-09 - 2015 0900(PT)
TV
ZS
ZS
ZS
LV
ZV
ZV
ZV
ZV
UV
PV

07-07-201 6
01-08-201 6
01-22-201 6
02-05-201 6
04-28-2 01 6
04-2 9- 2016
04 - 29-2016
04 - 29- 201 6
04 - 29 - 201 6
0 5- 04 - 2016
0 6-15- 2016

0400( PT)
0400 (PT)
0400 (PT)
l OOO(PT)
0400(PT)
0 400(PT)
0400(PT)
0400(PT}
OlOO(PT)
lOOO(PT)
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12-17-2015
12-17-2015
12-17-2015
12-17-2015
12-31-2C:5
12-31-2015
12-31-2015
03-09-2016
03-09-2016
03-09-2016
03- 09 -2016
03-09-2016
03-09-2016
03- 09-2016
03-0 9-2016
03-09-2016
03-09-2016
03-09-201 6
04-27-2 C:6
05-05-2016
05-05-2016
05-24-2 016
05-24-2016
0 5-24-2016
05 - 25-2016
05-25-2016
05-25-2016
0~-26-2016
05-26-2016
05-26-2016
05-26-2016
06- 06-2016
06-1 4- 2C:6
06- 15-2016
06- 15-2016
06-16-2016
06-16-2016
06-16-201 6
06-16-201 6
06-16-2016
06-20-2016
07-11-2016
07-11-2016
07-11-2016
07- 11- 2016
0'/-11-2016
07-11-20]6
07-13-2016
07-13-201 6
07-1~ -2016
07-14-2016
07-1 4-2016
07- 29-2016
07-29-2016
08-03-2016
08-03-2016
- -10- 06-2016

DEADLINE FOR IDWR TO FILE 706 REPORT
DEADLINE TO EXCHANGE WITNESS/EXHIBIT LISTS
DEADLINE TO FILE TRIAL BRIEF
TRIAL - 1/2 DAY FED CT BUILDING-COEURD'ALENE
AMENDED DIRECTOR'S REPORT
CHANGE : ADDL CLAIMANT ADDED (SHIPPY)
DEADLINE TO FILE OBJECTION
DEADLINE TO FILE RESPONSE
REPORT & RECOMMENDATION OF MASTER
NOTICE OF ISSUANCE - MASTERS R&R
CERTIFICATE OF MAILING - MASTER R&R
MASTER WAS: 701 BILYEU, BRIGETTE
SETTLEMNT CONF VACATED ON 4 /28/16@ 10 : 00(PT)
ALL DEADLINES VACATED ON 4/29/16
STATUS CONF VACATED ON 5/4/16@ 1 : 00PM (PT)
PRETRIAL CONF VACATED 6/15/16@ 10:00AM (PT)
TRIAL BRIEF & WITNESS LI STS VACATED 6/15/16
706 REPORT DEADLINE VACATED 6/22/16
TRIAL VACATED ON 7/7/16@ 10:00AM (PT)
MOTION TO ALTER OR AMEND MASTER'S REPORT
ORDER SET HEARING ON MOTN TO ALTER OR AMEND
HEARING ON MOTION TO ALTER OR AMEND
MOTION TO FILE LATE OBJECTION
OBJECTION F/B MCINTURFF
HEARING ON MOTION TO FILE LATE OBJECTION
HEARING HELD
MINUTES
OBJ 2 F/B CLAIMANT, D. MCINTURFF
ORDER ON MOTION TO ALTER OR AMEND AND MOTION
TO FILE LATE OBJECTION AND ORDER SETTING
DEADLINES
DEADLINE TO FILE RESPONSE
STATUS/SCHEDULING CONFERENCE
DE.ADLINE FOR IDWR TO FILE 70 6 REPORT
RESPONSE 1 TO OBJ 2 F/B J. SHIPPY
I DWR EXPERT WITNESS & EXHIBIT LIST
HEARING HELD
MINUTES
SECOND TRIAL SCHEDULING ORDER- COEUR D'ALENE
PRETRIAL CONFERENCE
TRIAL BRIEFS DUE
DEADLINE TO EXCHANGE WITNESS/EXHIBIT LISTS
STATUS CONFERENCE
SUPPLEMENTAL DIRECTOR'S REPORT
TRIAL BRIEF - J . SHIPPY
CERTIFICATE OF MAILING - TRIAL BRIEF
LIST OF WITNESS - SHIPPY
LIST OF ATTACHMENTS (EXHIBITS) - SHIPPY
CERTIFICATE OF MAILING- (MOTN TO ALTER/AMEND)
WITNESS AND EXHIBIT LIST- MCINTURFF
HEARING HELD
MINUTES
ORDER VACATING & RESETTING STATUS CONFERENCE
STATUS CONFERENCE SET
VACATED STATUS CONF ON 7/27/ 16@ 10:00(MT)
HEARING HELD
MINUTES
TRIAL HELD
MINUTES W/ATTACHED EXHIBITS/WITNESS LISTS
REPORT & RECOMMENDATION OF MASTER

zv

06-22-2016 0400(PT)

zv 06-15-2 016 lOOO{ PT)
zv 06- 15-2016 l OOO(PT)
TV 07- 07-2016 l OOO(PT)
ZS 01-22-2016 0400(PT)
ZS 02-05-201 6 0400(PT)
CB 04-28-2016

MG 05-26-201 6 0400(PT)
HS 05-25-2016 0900( PT)
MG 05-2 6-2016 0400(PT)
HS 05 - 25-2016 0900 (PT)
HH 05- 25-2016 0900(PT)
RB 06-10-2016 0002

ZS 06-10-2016 0400(PT)
us 06-15-2016 l OOO{ PT)
ZS 0 6-22-2016 0400(PT)
06-10 -2016 0002
HH 06 - 15-2016 lOOO{ PT )
TS
PS
ZS
ZS
UV

08-03-2016
07-13-201 6
07-13-2016
07-13-201 6
07-27-2016

lOOO(PT)
lOOO(PT)
lOOO(PT)
~OOO(PT )
0900(PT)

HH 07-13-2016 0900(PT)
US 07-29-2016 0900(PT)
HH 07 - 29- 2016 0900(PT}
HH 08 - 03 -2016 0900(PT)
CB 11-28-2016
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10-06-2016
10-06-2016
10-06-2016
11-28-2 016
11-28-?0JE
~1-29-2016
0~-09-2017
01-09-2017
01-09-2017
01-09-2017
01-25-2C~7
02-01-2 017
02- 01- 2017
03-23-2017
04- 06- 2017
04 - 07 - 2017
05 - 11- 2017
05- 11-2 017
05-26-2017
06-16-2 017
07-06-2017
07-u-:;wi 'l
07-18-2017
07-18-2017
08-02-2017
OU-02-2017
08-09-2017
08-10-2017
08-17-2017
08-17-2017
08- 1 1-2017
08- 17-2017
J9- 27 - 2017
11- 15- 2017
11-16-2017

NOTICE OF ISSUANCE - MASTERS R&R
CERTIFICATE OF MAILING - MASTER R&R
MASTER WAS : 7D1 BILYEU, BRIGETTE
NOTICE OF APPEARANCE - BARKER FOR SHIPPY
MOTION TO ALTER OR AMEND MASTER'S REPORT
(FAX) SUPPLEMENT TO MOTION TO ALTER OR AMEND
SPECIAL MASTER 'S REPORT AND RECOMMENDATION
ORDER SETTING HEARING AND DEADLINES ON MOTION
TO ALTER OR AMEND
DEADLINE TO FILE RESPONSE BRIEF
DEADLINE TO FILE REPLY BRIEF (OPTIONAL)
HEARING ON MOTION TO ALTER OR AMEND
(FAX) REPLY MEMORANDUM IN SUPPORT OF MOTION
TO ALTER OR AMEND
HEARING HELD
MINUTES
ORDER ON MOTION TO ALTER OR AMEND
CHALLENGE TO MASTER ' S REPORT & RECOMMEND
CHALLENGE SCHEDULE ORDER
TRANSCRIPTS TO BE LODGED BY: 05/11/17
MOTION FOR EXTENSION OF TIME
ORDER GRANTING MOTION FOR EXTENSION
NOTICE OF LODGING {TRIAL TRANSCRIPT 8 /3/16)
LODGED: SHIPPY'S OPENING BRIEF ON NOTICE OF
CHALLENGE
LODGED; MCINTURFF ' S RESPONSE BRIEF
(FAX) SHIPPY' S REPLY IN SUPPORT OF NOTICE
OF CHALLENGE
HEARING HELD
MINUTES
MOTION TO SUPPLEMENT
DECLARATION OF JEFFREY C SHIPPY
RESPONSE TO MOTION TO SUPPLEMENT
REPLY IN SUPPORT OF MOTION TO SUPPLEMENT
MEMORANDUM DECIS ION AND ORDER
ORDER ON PARTIAL DECREE
CERTI FICATE OF MAILING
PARTIAL DECREE FILED
NOTICE OF APPEAL F/B SHIPPY
NOTICE OF LODGING (TRANSCRIPT)
AMENDED NOTI CE OF LODGING (TRANSCRIPT)
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MD 03-23-2017
MD 03- 23 - 2017

ZS 01-18-2017 0400(PT)
ZS 01 - 25 - 2017 0400(PT)
HS 02 - 01- 2017 0900(PT)
01-25-2017
HH 02-01 -2017 0900(PT)
CB
CF
cs
ZB
MG

04-06-2017
04-06-2017
07 - 18- 2017 0200(PT)
05- 11-2017 0400(PT)
05-11 - 2017

07 - 13-2017
HH 07-18-2017 0200(PT)
MG 08 - 17-2017
08 - 09 - 2017
08- 10 - 2017

os-n-2017
09-27-2017

Return to CSRBA IWATRS Reports
Return to CSRBA Home Pa1.:e
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
TWIN FALLS
IN RE THE GENERAL ADJUDICATION OF RIGHTS TO
THE USE OF WATER FROM THE COEUR D'ALENESPOKANE RIVER BASIN WATER SYSTEM

CIVIL CASE NUMBER: 49576
Ident. Number: 91-7094
Date Received: 6/6/2011
Receipt No:

T093309

Received By:
NOTICE OF CLAIM TO A WATER RIGHT ACQUIRED
UNDER STATE LAW
1. Name of Claimant(s)
DOUGLAS MCINTURFF

Phone:(208) 689-9308

17786 E CANARY CREEK RD
CATALDO ID 83810
DARCY MCINTURFF

Phone:(208) 689-9308

17786 E CANARY CREEK RD
CATALDO ID 83810
2. Date of Priority:

11/23/1983

3. Source:

ST JOE RIVER

Tributary to:

UNNAMED STREAM

COEUR D ALENE LAKE
ST JOE RIVER

4. Point of Diversion:
Township

Range

Section

1/4 of 1/4 of 1/4

46N

01W

18

NE

46N

01W

18

NE

Lot

County

NW

2

BENEWAH

NW

2

BENEWAH

C.F.S.

(or) A.F.A

1.4

210

Type

5. Description of diverting works:
6: Water is used for the following purposes:
Purpose

From To

IRRIGATION

3 /15 11/15

7. Total Quantity Appropriated is:

1.4 C.F.S. and/or 210 A.F.A

8. Non-irrigation uses:
9. Place of use:

91-7094

1/18/2012
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Township

Range

Section

1/4 of 1/4

46N

01W

7

SE

Lot

SW

Lot

Use

Acres

IRRIGATION

10

Section Acres

10

Use

Acres

Township

Range

Section

1/4 of 1/4

46N

01W

18

NE

NW

IRRIGATION

30

NW

NE

IRRIGATION

20

SW

NE

IRRIGATION

10

Section Acres

60

Total Acres 70
10. Place of use in counties:

BENEWAH

11. Do you own the property listed above as place of use?

Yes

12. Other Water Rights Used:
13. Remarks:
Priority date description:
Description of use:

I am selecting this date as it is the one that appears on our water
right report for water right 91-7094.

Water Use

Description

IRRIGATION
14. Basis of Claim:

License

15. Signature(s)
(a.) By signing below, I/We acknowledge that I/We have received, read and understand the form entitled
"How you will receive notice in the Coeur d'Alene-Spokane River Basin Adjudication." (b.) I/We do _____ do
not _____ wish to receive and pay a small annual fee for monthly copies of the docket sheet.
For Individuals: I/We do solemnly swear or affirm under penalty or perjury that the statements contained in the
foregoing document are true and correct.
Signature of Claimant(s):

_______________________________________ Date: ____________
_______________________________________ Date: ____________

For Organizations: I do solemnly swear or affirm under penalty or perjury that I am
_________________________________________ of __________________________________,
Title
Organization
That I have signed the foregoing document in the space below as
_________________________________________ of __________________________________,
Title
Organization
and that the statements contained in the foregoing document are true and correct.
Signature of Authorized Agent _____________________________________ Date: ___________
Title and Organization ____________________________________________________________
Please print name

91-7094

1/18/2012

000007

02/24/2015
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW
RIGHT NUMBER:

91-7094

NAME AND ADDRESS:

DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO ID 83810
DARCY MCINTURFF
17786 E CANARY CREEK RD
CATALDO ID 83810

SOURCE:

ST JOE RIVER
UNNAMED STREAM

QUANTITY:

1.400 CFS
210.00 AFY

PRIORITY DATE:

11/23/1983

POINT OF
DIVERSION:

T46N R0lW Sl8 NENW Lot 2 Within BENEWAH County

TRIBUTARY: COEUR DALENE LAKE
TRIBUTARY: ST JOE RIVER

T46N R0lW Sl8 NENW Lot 2 Within BENEWAH County
PURPOSE AND
PERIOD OF USE:
PURPOSE OF USE
IRRIGATION
PLACE OF USE:

PERIOD OF USE
03/15 11/15

QUANTITY
1. 400 CFS
210.00 AFY

IRRIGATION in BENEWAH County
T46N R0lW S07 Lot

4

swsw

1.50

T46N R0lW S07

SESW

T46N R0lW Sl8 Lot

1 NENE

1.50

T46N R0lW Sl8

NWNE

23.00

T46N R0lW Sl8 Lot

7 SWNE

5.00

T46N R0lW Sl8 Lot

2 NENW

17.00

22.00

70 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree.
Section 42-1412(6), Idaho
Code.
EXPLANATORY MATERIAL:

BASIS OF CLAIM -

License

Right includes accomplished change in place of use pursuant to Section
42-1425, Idaho Code.
Parcel Nos. RP46N01W077700A and RP46N01Wl81000A

Basin 91 Director's Report for Recommended Claims

55
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DisT~iUf'ccfiJilf:CSffifA
NOTICE OF FILING DIRECTOR'S REP
FORBASIN91 WATERRIGHTS

C
Ftfth Judicial District
R;unty of Twin Falls • State of Idaho

The Director of the Idaho Department of Water Resources (IDW B,yis

FEB 2 4 2015

fil~!i1~M-----1

Coeur d'Alene-Spokane River Basin Adjudication (CSRBA) District C ;rt~tihie~D~i~re~c;o:r::!:;:~===::~t~~~=
for Basin 91 Water Rights (Director's Report). A map of the area cove lr&.b t e 1
Report is attached to this Notice. The Director's Report contains the Director's recomnrendftff0u__~~~:__J
to the CSRBA Court as to how each of your claimed water rights should be decreed in the
CSRBA. The Director's Report also includes General Provisions for Basin 91 that may apply to
your water right.
Why am I getting this mailing?

You have received this mailing because you filed one or more claims in the CSRBA.
This mailing contains the Director's recommendations to the CSRBA Court of your claims.
IDWR is providing individual reports like this one to all claimants of water rights in the Basin 91
area. Your mailing does not contain the Director's recommendations of any claims other than
your own. Should you wish to review the Director's recommendations of other claims in Basin
91, you may do so. Instructions are found below for reviewing the water rights of others.

INSTRUCTIONS FOR REVIEWING YOUR OWN WATER RIGHT

The description of your right, which is enclosed, is only the Director's recommendation
to the CSRBA Court on your water right. The Court will decide how it will decree your water
right. You are free to agree or disagree with the Director's recommendation. If you agree with
the Director's recommendation you do not need to do anything, pending further notice as
described below. If you disagree with the Director's recommendation, you need to file an
objection as described below.

INSTRUCTIONS FOR REVIEWING THE WATER RIGHTS OF OTHERS

The complete Director's Report for Basin 91 Water Rights contains recommendations to
the CSRBA Court of your water right and other rights in your area claimed under state law. The
Director's recommendations in the report are listed in three sections of the report:

l)
List of Recommended Water Rights- Water right
recommendations are listed numerically by water right number.
2)
List of Claims Recommended to Be Disallowed- Water
rights recommended to be disallowed are listed numerically by
water right number. A short statement of the reason for IDWR's
recommendation for disallowance is provided.
3)
List of Water Rights Not Claimed in Basin 91- Water
rights that may have existed at one time but are currently
unclaimed in the CSRBA. IDWR's recommendation for these
unclaimed rights is for disallowance.

000009

If you want to review someone else's water right, you need to look at the complete
Director's Report which is available at the CSRBA courthouse in Twin Falls and at the locations
listed at the end of this notice. Copies of the complete report can be made, but you may be
charged for copying and mailing. Maps of the reporting area, as well as other information
pertaining to the CSRBA can be accessed on the internet (see enclosed "Water Right Research
Using IDWR Internet Tools").

INSTRUCTIONS FOR TAKING A WATER RIGHT CLAIM TO COURT

What do I do

if I disagree with a recommendation?

If you disagree with any element of the recommendation for your water right or anyone
else's water right and want to be heard in court, file an objection with the CSRBA Court.
Objections must be made on the standard objection form ("Standard Form l ") available from any
IDWR office or from the CSRBA Court. You may also download a copy of Standard Form 1
from the CSRBA web site at: www.csrba.idaho.gov.
Your objection must be received by the CSRBA Court on or before June 24, 2015. A
copy of the objection must be mailed to the claimant of the water right and the Director of
IDWR.

What do I do if someone else objects to my water right recommendation?
If someone files an objection to your water right, or anyone else's water right, you may
file a response to that objection. Responses to objections must be made on the standard response
form (''Standard Form 2") available from any IDWR office or from the CSRBA Court. You may
also download a copy of Standard Form 2 from the CSRBA web site at:
www .csrba.idaho.gov.
· Your response must be received by the CSRBA Court on or before August 25, 2015. A
copy of the response must be mailed to the objector to the water right, the claimant (if different
from the objector), and the Director of IDWR.

What do I do

if I want to participate in the court case on someone else's water right?

If you want to be involved in the court case on any water right in the Director's Report,
you must file either an objection or a response by the dates listed above.
What happens if there are no objections to a water right?
After the deadline for filing objections and responses, IDWR will file a list of all water
right recommendations with no objections. The CSRBA Court will hear the uncontested
recommendations on October 20, 2015, at 1:30 p.m. (PDT) at the CSRBA courthouse. Partial
decrees will be issued following this hearing.

2
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How will I know about the proceedings on water right recommendations to which objections
were filed?
A notice will be mailed to you for court dates on your water right or for those where you
filed an objection or a response. You will not receive notice of court dates on any other water
right recommendations.
Additional information regarding water right claims can be found on the CSRBA Court's
web site at: www.csrba.idaho.gov.

Note: The CSRBA Court publishes a monthly Docket Sheet listing all objections
and responses filed, as well as when Director's Reports are filed. It does not list
court dates for individual water right cases, but provides general information
helpful to all participants in the CSRBA.
The Docket Sheet is available at your county courthouse and all IDWR offices, or
you may subscribe by contacting the CSRBA Court or IDWR. The annual
subscription fee is $7.50. The Docket Sheet is also available on the CSRBA web
site at: www.csrba.idaho.gov.
The register of actions for each water right claim can be found on the CSRBA
web site at: www.csrba.idaho.gov. The register of actions includes links for
viewing and/or downloading the documents identified in the register of actions.

What if a water right is not in this report? What if a water right claim is.filed late?
How do I get notice of JDWR's recommendation/or a late claim?
A water right for Basin 91 may not be included in this Director's Report if it was not filed
in time for IDWR to investigate and report. These water rights will be reported at a later time in
a Director's Report for Late Claims. This report may include recommendations for Basin 91 as
well as recommendations for other reported CSRBAbasins. This report is usually issued once
per year. It is the responsibility of all parties to check this report carefully for water rights to
which they want to object. No special notice will be sent to you unless you have an ownership
interest in a water right being reported. Therefore, if you are interested in the status of water
rights belonging to other people that have not yet been recommended by IDWR, you should
check in periodically with the CSRBA Court's docket sheet or the Court's web site located at:
www .csrba.idaho.gov.

IMPORTANT INFORMATION REGARDING GENERAL PROVISIONS
General provisions are those parts of the CSRBA Court's decree that apply to all the
water rights in a basin, or to classes of similarly situated water rights within a basin. IDWR
recommends to the CSRBA Court the general provisions it believes should be decreed in a basin
when it files with the Court its Director's Report for the basin.
A copy of the general provisions recommended for Basin 91 is also enclosed. The
general provisions may also be viewed at the CSRBA District Court in Twin Falls or at the
courthouses and IDWR locations listed below. You may also view the general provisions for
Basin 91 by going to IDWR's web site at: www.idwr.idaho.gov.
3
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Like water right recommendations, if you disagree with the recommendation for general
provisions and want to be heard in court, you can file an objection with the CSRBA Court. The
deadlines in place for objecting to water right recommendations also apply to general provisions
objections and responses: objections are due June 24, 2015; responses are due August 25, 2015.
Objection and response forms are available from any IDWR office or from the CSRBA Court.
You may also download copies of these standard forms from the CSRBA web site at:
www.csrba.idaho.gov.
It is possible that in the future the CSRBA Court will entertain recommendations for
additional general provisions for Basin 91. Should that occur, an opportunity to object to those
additional general provisions will be provided. It is your responsibility to monitor the CSRBA
case through the Docket Sheet discussed above.

CHANGES OF ADDRESS OR OWNERSHIP DURING THE CSRBA COURT CASE

You must contact your regional IDWR office with your address change or if the
ownership of your water right changes. Failure to notify IDWR may result in the loss of your
water rights.
ADDITIONAL INFORMATION

If you have questions about the CSRBA, public information brochures are available at
any IDWR office. Maps and aerial photography of this reporting area, as well as assistance in
using the maps and the photography, are available at the IDWR Regional office nearest to the
location of your water right. You are also welcome to call IDWR at any of its offices or the
CSRBA Court. You may also want to consider contacting an attorney to assist you.
Coeur d'Alene-Spokane River Basin
Adjudication District Court
25 3 Third Avenue North
P.O Box 2707
Twin Falls, Idaho 83303-2707
(208) 736-3011

Idaho Department of Water Resources
322 East Front Street
P.O. Box 83720
Boise, Idaho 83720-0098
(208) 287-4800
(800) 451-4129

www .csrba.idaho.gov

www.idwr.idaho.gov

Idaho Department of Water Resources
Northern Region
7600 North Mineral Drive, Suite 100
Coeur d'Alene, Idaho 83815
(208) 762-2800

Idaho Department of Water Resources
Western Region
2735 Airport Way
Boise, Idaho 83705-5082
(208) 334-2190

Shoshone County Courthouse
700 Bank Street, Suite 120
Wallace, ID 83873

Idaho Department of Water Resources
Southern Region
650 Addison Avenue West, Suite 500
Twin Falls, Idaho 83301-5858
(208) 736-3033

Benewah County Courthouse
701 College Avenue, Suite 203
St. Maries, Idaho 83 861
Kootenai County Courthouse
451 Government Way
Coeur d'Alene, Idaho 83814

Idaho Department of Water Resources
Eastern Region
900 North Skyline, Suite A
Idaho Falls, Idaho 83402-1718
(208) 525-716 l
4
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DEFINITIONS OF THE ELEMENTS OF YOUR WATER RIGHT
Your water right is identified by a number assigned by IDWR. The first two digits identify
IDWR's administrative basin number; for example, 91, 92, 93, 94 or 95.

RIGHT NUMBER:

NAME AND ADDRESS: Your name and address should appear here. IDWR will use the most recent name and
address in its records for the water right.

The name and/or type of the source where you divert your water. For example: "ground water. "
"unnamed spring," or •·common Creek...

SOURCE:

The amount of water recommended in either cubic feet per second (cfs) andior the volume of water in
acre feet per year (AFY).

QllANTITY:

PRIORITY DATE:

The date used to determine the priority of your right in relation to other rights using water from

the same source.
POINT m, DIVERSION: The legal location where you dive11 water from its source; generally described as 1/4 1/4
sections down to a 40-acre tract, or smaller. Other legal descriptions that might be used are government lots, block,
subdivision, parcel numbers, townsite names, mining claim information, homestead entry surveys, or other survey
information.

The general category of the type of use you can make of your water. Typical purposes of use
include irrigation, domestic, or stock watering.

PURPOSE OF USE:

PERIOD OF USE:

The period of time during the year when you can use the water for your right.

PLACE OF USE: The legal location where you use your water right; generally described as 1/4 1/4 sections down to a
40-acre tract. Other legal descriptions that might be used are government lots, block, subdivision, parcel numbers,
townsite names, mining claim information, homestead entry surveys, or other survey information.

The method that was used to establish your claim. Examples include prior decree, posted notice,
beneficial use (historical) method, license, or permit.

BASIS OF CLAIM:

IDWR does not investigate or make recommendations regarding federal law based claims.

5
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DISTRICT COurff - C:SRBAFifth Judicial District
County of Twin Falls - State of Idaho

MAR 17 2015
i

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OFT
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS .

A.

)
)
)
)

InReCSRBA
Case No. 49576

Subcase

q / - 7C 9¥
(lnsen water right number)

STANDARD FORM 1
OBJECTION

Please print or type the following infonnation:
B.

NAME AND ADDRESS OF PERSON OBJECTING

,)EFFR f,Y

Name:

C..

,')ff; Pf>Y

Address:
Daytime Phone:

,;;o,: . ..:5Kt;.-a5r,;r
Name & Address of Attorney, if any:

C.

CLAIMANT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT

Name:

DA/2.cy 1y)C 7A,'Tv1R FF !LJr;,1(,t./J S /J/!c..tA.//1,1/2F~

Address:

/

'77BG

(!fi[Al J)O

SF.I-Objection
Amended I 1/14/2014

E
.

I

C/)NtrK?

J: L)

(!~fcK

fZ.

i)

8 3f5· I 0

Page I
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D.

I object to the following elements or general provision as recommended in the Director's

Report. (Please check the appropriate box(es)).

I.

✓

Name and Address
Should be:
Jct=P/2£y et~l<.J<.

95

F~/2(?U.!ioN

S/11/J/>y

ST£~&r-

2.

D

S7, Ql'9/21FS, IP 8$9t;. I
Source
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

3.

D

Quantity
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

4.

D

Priority Date
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

5.

D

Point of Diversion
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

6.

D

Instream Flow Beginning and Ending Point
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

7.

D

Purpose(s) of Use
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

8.

D

Period of Year
Should be:

--------------------

9.

D

IO.

D

'Place of Use
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
General Provision
D Individual Water Right
D Should not be recommended.

D All Water Rights

D This general provision was not recommended but should be recommended
as described below.
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
D General provision was recommended but should be modified as described
below.
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SF .I-Objection
Amended J 1/1412014

Page2
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11.

□

I object because the recommendation contains an accomplished transfer under
Idaho Code§ 42-1425 resulting in injury to my water right(s) and/or
enlargement of the original right.

12.

□

I object because:
D This water right should not exist.
□

REASONS SUPPORTING OBJECTION(S): r/1€ s,u.. E

E.

~ I""~ IA ll

w /9 s
19

re Nit N -r

N r 11£/Z

i.EIJSE

,,,,.s

jt/ltlt: /1--N
t:')P

IS

J trF /C"IUS'y

:!:>E "',,.,, R .,,. r1: tJ

1)() «.4<,

Nor

/>~l'fct£

1...1?- N IJ

ot?, /1:NY

o,,,~cy +
/)I)

This water right was not recommended, but should be recommended with
the elements described above.

<ASJ!,

F/2() ,,,,1

('~,ill ll I<

mc

o 'VN I~

.J H 11" /'Y ,

,1.., ,9,111J ,

Ale

e;.&

r;;,f& If/If-71!'/2 12I (J 1¥r

"'""' AZ r,y

12 rr11; a.

W'ft'-t? {)11//0~
Mc r~ -r<1.ar:-;: 5/1(),,,~P e~ a.e-Mcv1:;:,
H6£EE,YJ4[Nr
cA'!>~ /Jf.t!?vr

,A/4.a

7"#1'97

To

/>P/A./1

8fN£ ~"le,,,.,µ.

w:s.£

c,;C

Cir

r.Heh'.,, s

5t?t:.t: t:J,,..nvl!l2.f#1P.
sJS"ct9etf.e

/)/l/&°4S.1t?N,

r#e

>

w,t-ref!/4 .

INSTRUCTIONS FOR MAILING
You must mail the Objection, to the Clerk of the court. FAX filings will not be accepted. You
must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING

F.

U

I certify that on
~.25 , 20../5.., I mailed the original and copies of this objection,
including all attachments, to e foll<lving persons:
Clerk of the District Court
Coeur d'Alene-Spokane River Basin Adjudication
253 Third Avenue North
POBox2707
Twin Falls, ID 83303-2707

1.

Original to:

2.

One copy to the claimant of the water right at the following address:
Name:
Address:

./,ou,;u,s Het:i!r~,,_.,.
/7ZG . 6. 614/4t&Y /!A:.

CArAl:AD..I %At:Ho
SF.1-0b~tion
Amended 11/14/2014

;f94;4

EfS.10
Page 3
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v,,4!

4
';/

...

3.

Copies to:
IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098
United States Department of Justice
Environment & Nat'l Resources Div
550 W Fort Street, MSC 033
Boise, ID 83724

Chief, Natural Resources Division
Office of Attorney General
State of Idaho
PO Box 83720
Boise, ID 83720-0010

S i g ~f 7ector or aftorny
mailing on Objector's behalf

SF, I-Objection

Page4

Amended 11/14/2014
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DI THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, DI A111D POR TBB COU1ffY OF TIID1 FALLS

CONFERENCE ROOM
ST MARIES, ID

CSRBA

10/06/2015
3: 00 p .m.

Special Master: BRIGETTE BILYEU

(PT)

COURT MINUTES

Sub Case No. 91-07094

--------------------------------nr_-----r~
If J Jru::T4 ?>Av
-----------------------------------71~--7K9....:::l-~-~~-----

This was the time and place set for the INITIAL HEARING
APPEARANCES BY:
DARCY MCINTURFF
DOUGLAS MCINTURFF
JEFFREY C SHIPPY
ALSO PRESENT:
IDWR

TAPE

£/. L/.}-4:t/5

Baxter~

DESCRIPTION

1

5:!:f.i

COURT CONVENED. Court gave opening comments.
IDWRJ

~

Ck,, ft.J.

gave status of subcase(s).

L~~~
54u~ - /la A(M»VUJ

f.,L/4(J7 o.dt.M.R ll •

Settlement reached- SF5 Filed.

L

Settlement not reached. Court set for Status Conferenc

---"T"""""-

HEARING ADJOURNS.
000018

V
IR THE DISTRICT COURT OP THE PIP'TB JUDICIAL DISTRICT OP THB
S'l'ATB OP DllBO, ·DI AIII> :fOR 'fBB cotJBTY OP ftIR PALLS
253 -

3RD AVENUE

NORTH

CSRBA

12/09/2015
9:00 a.m. (PT)
/IJ:b6 /I.If/.. /flt1")

TWIN FALLS, ID
Special Master: BRIGBTl'E BILYEU

COURT MIWTES

Sub Case No. 91-07094

~~ n~ •
- ;..;10~;;~,~~
-----------------------------------~---1'L2-3--~~-~-Dk---rr~v-'~

---------------------------------- ~,---------')

This was the time and place set for the SCHEDULING CONFERENCE
APPEARANCES BY:
DARCY MCINTURFF
DOUGLAS MCINTURFF
., ,., ,.

JEFFREY C SHIPPY

~~ + ~ ~
ALSO.PR.iSENT:

-4,

--

~~ J-- ~ ~ .
Baxter/Blades.@arte!) ~ : ; . ~

IDWR

'

JD: OIP

~-~--~,t'iud~J~

(!):; ~ U).4fL. (bm-e4 ~ ~ &.:tu. - ~ (_,a::t;_ ~ ~ l u . . ~
~ .~ o I ID. ~ ~ ~ L.Ja:L--<

~ d o ~ o.,c ~ ~

L.UU- ·

1~-

~ ~ ~ _,i,.,., ~ .
P. V \ l l ( ! ~ - ~.ka.-0~.-/a_l_l_uj f l , u . ~ .
~·

~ · · ~ J1.<i/ ~ ~

~-~-~-,u:,~,
cl. -- ~ ~D.·L ½:f- ~ ~ ~

U-~

~-f>~~5/4/tto @.- cx!oop.111.(M,1
\

Court Minutes

- 1 000019

u

V

-------------------------------------:--:--------------

ti 1/11,

14¥- d«a.

,,,,~//~

.

-

-- ~ - . : J : .~ --

i-¼lu~

Trial~ted

4-lf_:c:Jbhi..~
'it

=I

JI); bO CM:)

,;i;tMf

·

Party:________

Counsel: _ _ _ _ _ _ __

Party:-------Party: _ _ _ _ _ _ __

Counsel: - - - - - - - -

IDWR

Counsel:

Coun set following dates:
.
Deadlineto Join Parties or Amend
Pleadings

Counsel: - - - - - - - -

------------

q-·,!l-1(,

5:00 pm
5:00 pm

Discovery Cutoff
Deadline for Motion to Consolidate

k:/-~9- ,~

Deadline Summary Judgment

H~ ;ij::11,

5:00 pm

SUMMARY JUDGMENT }JEARING DATE

PRETRIAL CONFERENCE!

Exchange Witness/Exhibit Lists

//.'QI) ,,,.,-

Trial Brief Deadline:
TRIAL

i

/

D .' 5 0

# Days

Trial Location
f1 1&.,;~

COURT~Nl.ITES ~

~

J - J- l/ u

Jd: OIJI-M (I', T)

Coeual'Obee\~44. &,,;~
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AMENDED DIRECTOR'S REPORT
Water Right No. 91-7094

DISTRICT COURT • CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

DEC 3 1 2015

In Re CSRBA
Twin Falls County Civil Case No. 4 576

BY------~---

--------~

.. ,

Report to the CSRBA District Court

Prepared by the Idaho Department of Water Resources
Gary Spackman, Director
Carter Fritschle, Manager, Adjudication Section

December 28, 2015

000021
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DESCRIPTIVE SUMMARY
This is an Amended Director's Report submitted by the Director of the Idaho
Department of Water Resources.

DISCUSSION
Pursuant to the Trial Scheduling Order issued by the Special Master Bilyeu on
December 17, 2015, the Director submits for filing with the Court an Amended
Director's Report for the aforementioned subcase (see attached print-out).
Respectfully submitted this :Z 3 .µ day of ,..1~:c.elM. be.

i,r

,

2015.

Manager, Adjudication Section

Amended Director's Report- Water Right No. 91-7094

2
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12/28/2015
IDAHO DEPARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW
RIGHT NUMBER:

91-7094

NAME AND ADDRESS:

DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO ID 83810
DARCY MCINTURFF
17786 E CANARY CREEK RD
CATALDO ID 83810
JEFFERY C SHIPPY
95 FERGUSON ST
ST MARIES ID 83861

SOURCE:

ST JOE RIVER
UNNAMED STREAM

QUANTITY:

1.400 CFS
210 .00 AFY

PRIORITY DATE:

11/23/1983

POINT OF
DIVERSION:

TRIBUTARY: COEUR DALENE LAKE
TRIBUTARY: ST JOE RIVER

T46N ROlW S18 NENW Lot 2 Within BENEWAH county
T46N ROlW SlS NENW Lot 2 Within BENEWAH County

PURPOSE AND
PERIOD OF USE:
fERIQD Qf I.I§!:.
03/15 11/15

fURfQ::iE Qf Ysll:i
IRRIGATION
PLACE OF USE:

OUANTIIY
1. 400 CFS
210.00 AFY

IRRIGAIJ;QN in Dliit:!!i;WAH CQunty
T46N ROli'I S07 Lot

4 SWSW

1.50

T46N ROlW S07

SESW

22.00

T46N ROlW Sl8 Lot

1 NENE

1.50

T46N ROlW 518

NWNE

23.00

T46N ROlW S18 Lot

7 SWNE

5.00

T46N ROlW Sl8 Lot

NENW

17.00

2

70 ACRES TOTAL
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
This partial decree is subject to such general provisions necessary for
the definition of the rights or for the efficient administration of the water
rights as may be ultimately determined by the Court at a point in time no
later than the entry of a final unified decree. Section 42-1412{6), Idaho
Code.
EXPLANATORY MATERIAL:

BASIS OF CLAIM -

License

Parcel Nos. RP46N01W077700A and RP46N01Wl81000A
Right includes accomplished change in place of use pursuant to Section
42-1425, Idaho Code.

Amended Director's Report for 91-7094

l

000023

,. •

CERTIFICATE OF SERVICE
I certify that on DEC.E t18E R ~ 2015, I served the original and/or copies of this
form, including all attachments, to the foJlowing persons by delivering the original and/or copies,
as follows:

&',

1.

Original to:
Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

2.

_ Overnight Mail

..I! Regular Mail

Hand-Delivered
Facsimile

Copies to:
Darcy Mclnturff
Douglas Mcinturff
I 7786 E Canary Creek Rd
Cataldo, ID 838 I 0

_Overnight Mail
1Regular Mail
_Hand-Delivered
_Facsimile

Jeffrey C Shippy
95 Ferguson St
St. Maries, ID 8386 I

Overnight Mail
X:Regular Mail
_Hand-Delivered
__ Facsimile

IDWR Document Repository
PO Box 83720
Boise, ID 83720-0098

Overnight Mail
X:Regular Mail
_Hand-Delivered
_Facsimile

Amended Director's Report - Water Right No. 91-7094
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DISTRICT COURT· CSRBA
Fifth Judicial District
County of Twin Falls • State of Idaho

MAR O9 2016
IN THE DISTRICT COURT OF THE FIFTH JUDICI iav,_1S_T_ _ _ ___,,~._.,...,._
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF

In Re CSRBA
Case No. 49576

____________

)
)
)
)
)
)

:;;'l"N" ~ALLS

(

E

Clerk
°ot;fyClerk

SPECIAL MASTER'S REPORT AND
RECOMMENDATION; FINDINGS OF
FACT AND CONCLUSIONS OF LAW

WATER RIGHT NO.: 91-7094

I. FINDINGS OF FACT
A notice of claim was filed for this water right pursuant to LC.§ 42-1409. The Director

of the State of Idaho Department of Water Resources examined the water system for this reporting
area. The Director's Report contained a recommendation for the elements of this water right.
An Objection was filed to the Director's Report by Jeffrey Shippy on March 17, 20)§'. An
Amended Director's Report was filed on December 31, 2015. The Amended Director's Report
made a change to the ownership of this right to include Jeffrey Shippy. The Amended Director's
Report was placed on the Docket Sheet. No objections were filed to the Amended Director's
Report, and the time for filing such objections has now expired. This water right will be
recommended consistent with the Amended Director's Report.

II. CONCLUSIONS OF LAW
Therefore, based on the file and record herein, IT IS RECOMMENDED that this water
right be decreed with the elements set forth in the attached Special Master's Recommendation for
Partial Decree.

A Partial Decree will be issued which will finalize this subcase. Therefore, all previously
set dates, deadlines, and trial date will be vacated for water right 91-7094.
DATED: March

_9_,

2016.

s::~:
BRIGE

BILYE

Coeur d'Alene-Spokane River Basin Adjudication

SPECIAL MASTER'S REPORT AND RECOMMENDATION
S:/basin folders,CSRBA/91MRRn094.0BJ.ADR
3/7/16

Page
I
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0
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DIS
STATE OF IDAHO, IN AND FOR THE COUNTY OF TW

In Re CSRBA

RI COURT - CSABA
Fifth Judicial District
f Twin Falls• State of Idaho

FALLS

MAR O9 2016

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) FOR

By_ _ _ _ _ _ _ __

case No. 49576
water Right 91-07094

Cler1<
NAME AND ADDRESS:

DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810
JEFFREY C SHIPPY
95 FERGUSON ST
ST MARIES, ID 83861

SOURCE:

ST JOE RIVER
TRIBUTARY: COEUR DALENE LAKE
UNNAMED STREAM
TRIBUTARY: ST JOE RIVER

QUANTITY:

1. 40

210.00

CFS
AFY

PRIORITY DATE:

11/23/1983

POINT OF DIVERSION:

T46N R0lW Sl8 LOT 2
LOT 2

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

(NENW

Within Benewah County

(NENW

PURPOSE OF USE
Irrigation

Irrigation
T46N R0lW S07 LOT 4
Sl8 LOT l
LOT 7
70.0 Acres Total

PERIOD OF USE
03-15 TO 11-15

(SWSW) 1.5
(NENE) l.5
(SWNE) 5.0

QUANTITY
1.40 CFS
210.00 AFY

Within Benewah County
SESW 22.0
NWNE 23. 0
(NENW)17.0
LOT 2

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE.
I.C. SECTION 42-1412(6).

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

RECOMMENDATION

Eric J. Wildman
Presiding Judge of the
Coeur d'Alene-Spokane River Adjudication

MAR O9 2016

CSRBA -PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
Water Right 91-07094
File Number: 00042

Page 1
Mar-03-2016
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DISTRICT COURT· CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

MAR O9 2016
BY---------c~,e~rk'.'-"
puty Clerk

IN THE DISTRICT COURT OF THE FIFTH
STATE OF IDAHO, IN AND FOR THE
In Re SRBA
Case No. 39576

------------

)
)
)
)
)

FALLS
NOTICE OF ISSUANCE OF
SPECIAL MASTER'S
RECOMMENDATION
Water Right(s): 91-07094

On March 09, 2016, Special Master BRIGETTE BILYEU
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase(s}
pursuant to SRBA Administrative Order 1 (AOl), Section 13a.
Pursuant to SRBA Administrative Order 1, Section 13a, any party
to the adjudication including parties to the subcase, may file a Motion
to Alter or Amend on or before the 28th day of the next month.
Failure of any party in the adjudication to pursue or participate
in a Motion to Alter or Amend the SPECIAL MASTER'S RECOMMENDATION
shall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED March 09, 2016.

Deputy Clerk

NOTICE OF ISSUANCE

PAGE 1
03/09/16
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DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

MAR O9 2016
8Y---------i::C~lerk~
_ _ _ _ _ _ _,,,__---!-.Deputy Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA
Case No. 39576
____________

)
)
)
)

CERTIFICATE OF MAILING
Water Right(s): 91-07094

CERTIFICATE OF MAILING
I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAL DECREE and NOTICE
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were mailed
on March 09, 2016, with sufficient first-class postage prepaid to
the following:
DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810
Phone: 208-689-9308
JEFFREY C SHIPPY
95 FERGUSON ST
ST MARIES, ID 83861
Phone: 208-582-0582
JANET ONNELL
Deputy Clerk

CERTIFICATE OF MAILING

PAGE 1
03/09/16
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JAN-2-2002 03:48P FRO'l:DOUG l'CINTURFF FAX Server 1

T0:12087362121

DISTR1c·1 i..,bURf:"csRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

Douglas A. Mcinturff
Darcy D. Mcinturff
17786 E. Canary Creek Road
Cataldo, ID 83810

APR 2 7 2016

By_ _ _ _ _ _ __

April 27, 2016

Clerk

Coeur d'Alene-Spokane River Basin Adjudication

Deputy Clerk

Re: Subcase 91-7094, motion to alter or amend the judge's recommendation
To Whom it May Concern,
We, Douglas and Darcy Mcinturff request a motion to alter or amend the judge's
recommendation regarding water right subcase 91-7094.
It is the belief that Douglas and Darcy Mcinturff are to be named the sole owners and that Jeffrey
C. Shippy is to be removed from this claim. This is a formal, written objection to the judge's
recommendation regarding this case, respectfully requesting that this matter be brought in front
,-.-..:i.i,ec:ial Master Bilyeu for final resolution.

,- ~~~
Douglas A. Mcinturff

Darcy D. Mcinturff

4 ~ e:;;,--J- I !CJ
Date

000029

DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho
Douglas Mcinturff
17786 E. Canary Creek Road
Cataldo, ID 83810

MAY 2 4 2016

8Y------~-.--;,,,-~c~,e~rk-

----..--.-------~-----------

May 10, 2016

Deputy Clerk

Clerk of the District Court
Coeur d'Alene-Spokane River Basin Adjudication
253 Third Avenue North
PO Box 2707

Twin Falls, ID 83303-2707
Re: Subcase 91-7094, Objection to Recommendation
District Court,
Regarding water right subcase number 91-7094, it is the belief that Douglas and Darcy
Mcinturff are to be named sole owners and Jeffrey C. Shippy is to be removed from this claim.
Water right 91-7094, was awarded solely to Al Bruner, St. Maries Wild Rice Growers, on
November 3, 1983. Douglas bought the wild rice business on July 15, 2001, and with the
business, he purchased water right 91-7094. Change of ownership of water right 91-7094 from
Al Bruner to Douglas Mcinturff and Darcy Mcinturff took place December 5, 2006, with receipt
of such change and documentation received from the Idaho Department of Water Resources.
At no point in time is the name Jeffrey C. Shippy associated with 91-7094.
Jeffrey C. Shippy simply owns the land upon which the point of diversion rests. This point of
diversion can, and certainly will be, modified in the near future, thereby eliminating any basis
for the claim of Jeffrey C. Shippy

c~\J\~~J'\S(~
Darcy Mcinturff

~I?)

tb

Date
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DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho
Lot11e.ct

MAY 2 4 2016
BY-----~---

?)=...-

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
InReCSRBA

)
)
)
)

Case No. 49576

A.

Subcase

°r/ - 7o1f

(Insert water right number)

STANDARD FORM 1
OBJECTION

Please print or type the following information:

B.

NAME AND ADDRESS OF PERSON OBJECTING
Name:
Address:

~lrrs A' A/Ckt.J(U,/~
f]7

~ 0 C'tf',/11A7 Cfl..;CK Ill)

Cfr?ltLOJ
Daytime Phone:

1lJ ?3ff/u

of}~C,,,8f ~ 73{) ~
Name & Address of Attorney, if any:

C.

Address:

SF .I-Objection
Amended 11/14/2014
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Clerk

D.

I object to the following elements or general provision as recommended in the Director's

Report.

l.

2.

(Pt¥-' check the appropriate box(es)).

rp/'
D

Name and Ad
Should be:

ess

i77

-f

\PA

~ l2. (_o/+ /V

Source
Cfi7A-l0c1
Should be:

_ .,,-,··

/''

;lf<:./-i)lu,t/1"
,-<-( C;/lerff::~ ~

:JV ~~/c)

---------------------

3.

4.

5.

D

□

□

Quantity
Should be:

---------------------

Priority Date
Should be:

---------------------

Point of Diversion
Should be:

---------------------

6.

D

lnstream Flow Beginning and Ending Point
Should be:

---------------------

7.

D

Purpose(s) of Use
Should be:

---------------------

8.

D

Period of Year
Should be:

---------------------

9.

10.

D

D

Place of Use
Should be:

---------------------

General Provision

D Individual Water Right

D All Water Rights

□

Should not be recommended.

□

This general provision was not recommended but should be recommended
as described below.
Should be:

□

---------------------

General provision was recommended but should be modified as described
below.
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SF. I-Objection
Amended 11/14/2014
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11.

I object because the recommendation contains an accomplished transfer under

□

Idaho Code§ 42-1425 resulting in injury to my water right(s) and/or
enlargement of the original right.
12.

I object because:

D

D This water right should not exist.
D This water right was not recommended, but should be recommended with
the elements described above.

INSTRUCTIONS FOR MAILING
You must mail the Objection, to the Clerk of the court. FAX filings will not be accepted. You
must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING

F.

I certify that on

IY't;f. 1171{

including all attachments, to t

, 20Jk l mailed the original and copies of this objection,

following persons:

1.

Original to:

2.

One copy to the claimant of the water right at the following address:

Clerk of the District Court
Coeur d'Alene-Spokane River Basin Adjudication
253 Third Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

C ~
~3;!5ir~Q

§«14?~

Name
Address:

SF. I -Objection

Page3

Amended 11/14/2014
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.

3.

Copies to:
IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098
United States Department of Justice
Environment & Nat'I Resources Div
5S0 W Fort Street, MSC 033
Boise, ID 83724

SF. !-Objection
Amended 11/14/2014

Chief, Natural Resources Division
Office of Attorney General
State of Idaho
PO Box 83720
~ 83720-0010

Page4
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DISTRICT COURT - C RBA
Fifth Judicial District
County

win Falls - State o

Douglas A. Mclnturff
Darcy D. Mclnturff
17786 E. Canary Creek Road
Cataldo, ID 83810
April 27, 2016
Coeur d'Alene-Spokane River Basin Adjudication
Re: Subcase 91-7094, motion to alter or amend the judge's recommendation
To Whom it May Concern,
We, Douglas and Darcy Mclnturff request a motion to alter or amend the judge's
recommendation regarding water right subcase 91-7094.
It is the belief that Douglas and Darcy Mclnturff are to be named the sole owners and that Jeffrey
C. Shippy is to be removed from this claim. This is a formal, written objection to the judge's
recommendation regarding this case, respectfully requesting that this matter be brought in front
Special Master Bilyeu for final resolution.

~ _ ; tj;~c_J'\-f[),~~~
--

~

.)

Darcy D. Mcinturff

Date

000035

aho

V

V

CSRBA

DI "l'BB DISTRICT COURT OP 'l'IIB PIP'l'B JUDICDL D:rsT:IUC'l' OP 'l."BB.
STATE OP IDAHO, DI A!ID POR "1'11E wUBtt OP 'l"lfDI PALLS

253 - 3RD AVENUE NORTH
TWIN FALLS, ID

S/25/2016
9:00 a.m. {PT)

lt>.ioD a..m. CM-r.>
COURT MINUTES

Special Master: BRIGETTE BILYEU
Sub Case No. 91-07094

This· was the time and place set for the MOTION TO ALTER OR AMEND+{Vt o-f/ou -fo -=1," It!! L.a.. 1c. DbJ ~c._-f,'OJ.1
APPEARANCES BY:
DARCY MC INTORFF

C

--

DOUGLAS MCINTURFF

C

--

JEFFREY C SHIPPY

C

--

JEFFREY C SHIPPY

0

--

ALSO PRESENT:

to: o o (/J. r:)

;1:0D(111r)

'

I

j{)::3~

~
Court Minutes
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V
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DISTRICT COURT· CSRBA
Fifth Judicial District
County of Twin Falls • State of Idaho
Lod 5e,d

MAY 2't 2016

By_ _ _ _ _ _ __

?;?
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
InReCSRBA

)

Case No. 49576

)
)

A.

Subcase

°a - 7o;f

(Insert water right number)

STANDARD FORM 1
OBJECTION

)

Please print or type the following information:

B.

NAME AND ADDRESS OF PERSON OBJECTING
Name:
Address:

~ l,r<; A . MCJ;i..;~
{77 ~ f3 Ot,J~ c.rw-t57<.. IUJ
{A--7lt-L0'6

Daytime Phone:

-2])

~8'/0

c}(J~&t7..-73/J8"'
Name & Address of Attorney, if any:

c.
Address:

SF.I-Objection
Amended 11/14/2014

Page I
000037

Clerk

'.

V

3.

4.
5.

□

□

□

Quantity
Should be:
Priority Date
Should be:

V

-----------------------------------------

Point of Diversion
Should be:

---------------------

6.

□

Instream Flow Beginning and Ending Point
Should be:

---------------------

7.

□

Purpose(s) of Use
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

8.

D

Period of Year
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

9.

D

Place of Use
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

10.

□

□ Individual Water Right
General Provision
D Should not be recommended.

□

□

All Water Rights

This general provision was not recommended but should be recommended
as described below.
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

□

General provision was recommended but should be modified as described
below.
Should be: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SF. I-Objection
Amended 11/14/2014
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.

'

V
11.

□

I object because the recommendation contains an accomplished transfer under
Idaho Code§ 42-1425 resulting in injury to my water right(s) and/or
enlargement of the original right.

12.

0

I object because:
D This water right should not exist.
D This water right was not recommended, but should be recommended with
the elements described above.

INSTRUCTIONS FOR MAILING
You must mail the Objection, to the Clerk of the court. FAX filings will not be accepted. You
must also send a copy to all the parties listed below in the Certificate of Mailing.

CERTIFICATE OF MAILING

F.
I certify that on

~ / 'JTl{

including all attachments, to

,20/1, I mailed the original and copies of this objection,

following persons:

Clerk of the District Court
Coeur d' Alene•Spokane River Basin Adjudication
253 Third Avenue North
PO Box2707
Twin Falls, ID 83303-2707

1.

Original to:

2.

One copy to the claimant of the water right at the following address:

Name:5~CJ/!t
~~ ==
Address:

SF.I-Objection
Amended 11/14/2014

~i)
Page3
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,

•

•

V
3.

Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83 720-0098
United States Department of Justice
Environment & Nat') Resources Div
550 W Fort Street, MSC 033
Boise, ID 83724

SF. I-Objection
Amended 11/14/2014

Chief, Natural Resources Division
Office of Attorney General
State of Idaho
PO Box 83720
- - - - - ID 83720-0010
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•

V

DIS RICT COURT - CSRBA
Fifth Judicial District
County
win Falls - State o

Douglas A. Mcinturff
Darcy D. Mcinturff
17786 E. Canary Creek Road
Cataldo, ID 83810
April 27, 2016
Coeur d'Alene-Spokane River Basin Adjudication
Re: Subcase 91-7094, motion to alter or amend the judge's recommendation
To Whom it May Concern,
We, Douglas and Darcy Mcinturff request a motion to alter or amend the judge's
recommendation regarding water right subcase 91-7094.
It is the belief that Douglas and Darcy Mcinturff are to be named the sole owners and that Jeffrey
C. Shippy is to be removed from this claim. This is a formal, written objection to the judge's
recommendation regarding this case, respectfully requesting that this matter be brought in front
Special Master Bilyeu for final resolution.

000041

RICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

MAY 2 6 2016

BY-----,,r;;;A.,_.__,,,__

z~:

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA
Case No. 49576

---------------

)
)
)
)
)
)

ORDER ON MOTION TO ALTER
OR AMEND AND MOTION TO FILE
LATE OBJECTION AND ORDER
SETTING DEADLINES
SUBCASE NO.: 91-7094

I. PROCEDURAL BACKGROUND
A Director's Report for 91-7094 was filed for this water right. An Objection was filed by
Jeffrey Shippy.

A Trial Scheduling Order was issued on December 17, 2015 setting forth

deadlines for an Amended Director's Report, Objections and Responses. An Amended Director's

Report was issued and filed December 31, 2015.
No Objections were filed to the Amended Director's Report prior to the expiration of the
deadline for Objections. Therefore, the Court issued a Special Master's Report and
Recommendation which recommended the elements consistent with the Amended Director's

Report.
The Claimant, Douglas Mcinturff, filed a Motion to Alter or Amend on April 27, 2016.
A later document, understood to be a Motion to File Late Objection was filed May 24, 2016.
Mr. Mclnturff's Late Objection was lodged with the Court on May 24, 2016. The Late Objection
disagrees with the ownership element set forth in the Amended Director's Report listing both Mr.
Mcinturff and Mr. Shippy as owners. Mr. Mcinturff contends that he and his wife are the sole
owners of this water right.
A hearing was held on May 25, 2016. Jeffrey Shippy failed to attend the hearing.
ORDER ON MOTION TO ALTER OR AMEND,
FILE LATE OBJECTION AND SETTING DEADLINES
S/BASIN FOLDERS.CSRBA/9 IORDERSn094.ORDR.MOTN .ALTER.AMEND.LA TE.OBJ.SET. DUNES
5/26/16
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II. STANDARD OF REVIEW
The Court here looked at the standards of review for both a Motion for Late Objection and
a Motion to Alter or Amend. The CSRBA Administrative Orders establish a standard for Motions
for Late Objections. AOJ provides that Motions to File Late Objections shall be reviewed under
the same criteria of I.R.C.P. 55(c). CSRBA Administrative Order 1 (AOJ) § 4(d)(5)(a).
The CSRBA Administrative Orders provide time frames for Motions to Alter or Amend
(AOJ) § 18. However, AOJ does not provide a standard for Motions to Alter or Amend which

seek to set aside the Special Master's Report and Recommendation. Such motions are similar in
nature to a motion to set aside a default judgment pursuant to I.R.C.P. 55(c). Accordingly, this
Court applies the criteria of Rule 55(c) to the Motion to Alter or Amend. Therefore, the Court
looks to I.R.C.P. 55(c) for both the Motion to Alter or Amend and the Motion for Late Objection.
Motions for Late Objections were reviewed in the SRBA under the criteria of Rule 55(c).

The proponent of a Motion for Late Objection, like a party seeking to file an untimely answer,
must show both "good cause" for untimeliness and the existence of a "meritorious position."
I.R.C.P. 55(c).
The SRBA previously affirmed the legal standard of what must be shown to satisfy "good
cause" and "meritorious position." The legal standard for "good cause" is determined under the
standard for setting aside the entry of a default under I.R.C.P. 55(c). The "good cause" standard
under Rule 55(c) is more lenient than the standard under Rule 60(b). The I.R.C.P. 55(c) standard
takes into account the following factors:
1) whether the default was willful;
2) whether setting aside the judgment would prejudice the opponent; and
3) whether a meritorious position has been presented.

Order on Motion to Set Aside Partial Decrees and File Late Objections (A.L. Cattle) (Jan. 31,
2001).

III. FINDINGS
Mr. Mcinturff argued in support of his Motions that his two claims, (claim 91-7094 and
similar claim 92-10502) are so intertwined that the schedules were confusing. In addition, he
argued that the two subcases are factually so interconnected that in the interest of justice, they
should not be considered independently. Mr. Mcinturff argued that the schedules for settlement
ORDER ON MOTION TO ALTER OR AMEND,
FILE LATE OBJECTION AND SETTING DEADLINES
S:/BASIN FOLDERSCSRBA/910RDERS/7094.0RDR.MOTN.ALTER.AMEND.LATE.OBJ.SET.DLINES
5/26/16
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with 92-10502 and the two trial schedules lead him to believe that both were still set for trial, even
after the Objection deadline. Therefore, he mistakenly believed that he was not required to file an
Objection after the Amended Director's Report was filed. The Court concludes that the failure to
file a timely Objection, and allow the Special Master's Report and Recommendation to go
forward was not willful. Accordingly, the "good cause" requirement has been met. (It should be
noted that this finding was dependent on the specific facts of these two subcases.)
Mr. Mcinturff alleged a "meritorious position" regarding ownership of this claim. He
explained that the predecessor owner of 91-7094 was St. Maries Wild Rice, Inc. A license was
issued to St. Maries Wild Rice in about 1983. The license placed the point of diversion for 917094 on land owned by Aaron Robinson. The purpose of use was for crop irrigation. In 2001,
Mr. Mcinturff apparently purchased the assets of the business, including the license for 91-7094.
In 2005, Mr. Mcinturff filed a change in ownership form to officially place the license in his
name.

Subsequently, Mr. Mcinturff filed a claim for 91-7094 in the CSRBA.

The Court

concludes that Mr. Mcinturff alleged a "meritorious position."
No parties to the CSRBA opposed the Motion, and there was no showing that prejudice
would result from setting aside the Special Master's Report and Recommendation and allowing
the late objection.
IV. CONCLUSION

There was no opposition to the Motions. The Court finds that 91-7094 and 92-10502 were
so intertwined, that the confusion regarding deadlines established "good cause." Mr. Mcinturff
did not willfully ignore the Objection deadline. Mr. Mcinturff was not willful in allowing this
subcase to go to a Special Master's Report and Recommendation. In addition, Mr. Mclnturff
alleged a "meritorious position." (The Court notes that this is NOT A FINDING ON THE
MERITS. That is a determination left for trial.) No party opposed the Motions or asserted that
prejudice would result from setting aside the Special Master's Report and Recommendation or
from allowing the Late Objection.
Therefore, the Motion to Alter or Amend is granted. The Special Master's Report and
Recommendation is set aside. In addition, the Motion to File late Objection is granted. The

Objection will be file stamped May 25, 2016.

ORDER ON MOTION TO ALTER OR AMEND,
FILE LATE OBJECTION AND SETTING DEADLINES
S/BASIN FOLDERS.CSRBA/9lORDERSn094.ORDR.MOTN.AL TER.AMEND.LATE.OBJ.SETDLINES
5/26/16
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IT IS ORDERED that the following dates shall govern further proceedings:
June 10, 2016

5:00 pm

Deadline to file Response to Objection

June 15, 2016

10:00 am (PT)
11:00 am (MT)

Status I Scheduling Conference
Location: Idaho Water Adjudication Court
253 3rd Ave. North
Twin Falls, Idaho 83301

(The parties should expect to discuss rescheduling the trial in this subcase.)

June 22, 2016

5:00 pm (MT)

Deadline for IDWR's 706 Report

Parties may participate by telephone for the Status / Scheduling Conference by
dialing 1-720-279-0026 and when prompted enter participant code 476045#.
Any questions regarding telephone participation, please contact the Clerk's
office at (208)736-3011.

Dated: May~' 2016.

Speci
aster
Coeur d'Alene-Spokane River Basin Adjudication

ORDER ON MOTION TO ALTER OR AMEND,
FILE LA TE OBJECTION AND SETTING DEADLINES
S/BASIN FOLDERS.CSRBA/9 IORDERSl7094.0RDR.MOTN.AL TER.AMEND LA TE.OBJ.SET.DUNES
5/26/16
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER ON
MOTION TO ALTER OR AMEND AND MOTION TO FILE LATE OBJECTION AND
ORDER SETTING DEADLINES was mailed on May 26, 2016, with sufficient
first-class postage to the following:

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098
DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810
Phone: 208-689-9308
JEFFREY C SHIPPY
95 FERGUSON ST
ST MARIES, ID 83861
Phone: 208-582-0582

ORDER
Page

5

5/26/16
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DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

JUN - 6 2016

By_____(~~~-.--c,-e,-k
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InReCSRBA

)
)
)
)
)

Case No. 49576

A.

Subcase

'fl - JOf'f:
(Insert water right number
From the Objection Fonn}

STANDARDFORM2
RESPONSE TO OBJECTION

Please print or type the foJlowing information:
B.

NAME AND ADDRESS OF PERSON RESPONDING

:Jiiee&/ {/,

~,-If
~ .l"L.£:y;u,:soAJ .;;;!fr::

Name:
Address:

.ciir ~ t e e
Daytime Phone:

7µ,fo
s?08'.- -1i}f,;;,,.-0.5<f":a7

<

&t,1

Name & Address of Attorney, if any:

C.

NAME AND ADDRESS OF PERSON WHO FILED THE OBJECTION TO
WHICH YOU ARE RESPONDING

Name:
Address:

SF-2-Response to Objei:tion
Amended 11/14/2014

,

Aou~ /l. -<I Ll1U:-t" ,,L).
/fa J;iruc.rr
/ 7 7 2"'?, e. (!,t4/A-i; y ~.
Kt!UkA
tlA:uttA'2 1 A, S:3SI()
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D.

I am responding to the Objections to the following elements or general provision. (Please

check the appropriate box(es)).

1.

?I

Name and Address

2.
3.
4.
5.

D

Source

D

Quantity

D

Priority Date

D

Point of Diversion

6.

D

Instream Flow Beginning and Ending Point

7.
8.
9.

D

Purpose(s) of Use

D

Period of Year

D

Place of Use

10.

D

General Provision

11.

□

Recommendation:

D This water right should not exist.
D This water right was not recommended, but should be recommended with
the elements described above.

SF·2-Responsc to Objection

Page2

Amended 11/14/2014
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INSTRUCTIONS FOR MAILING

You must mail the Response, including all attachments, to the Clerk of the Court. FAX
filings will not be accepted. You must also send a copy to all the parties listed below in the
Certificate of Mailing.

E.

CERTIFICATE OF MAILING

/3

,

I certify that on
~
20&, I mailed the original and copies of this
response, including all attacluhents, to the following persons:
1.

Original to:
Clerk of the District Court
Coeur d'Alene-Spokane River Basin Adjudication
253 Third Avenue North
POBox2707
Twin Falls, ID 83303-2707

2.

One copy to the claimant of the water right at the following address:
Name:
Address:

_:]Jin-/s:e y'

76
,.;n-,

t!

,d/d£8f' V

6f?J:4 a :S:-a d ,::;;::;-:
M.4:l!te:S.7 ::wJ:,
.X::W.::zf
"

3.

One copy to the party who filed the Objection at the following address:

4.

Copies to:
IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098
United States Department of Justice
Environment & Nat'l Resources Div
550 W Fort Street, MSC 033
Boise, ID 83 724
Chief, Natural Resources Division
Office of Attorney General
State of Idaho
PO Box 83720
Boise, ID 83720-0010

mailing on your behalf

SF·2•Response to Objection

PageJ
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V

CSRBA

DT TBB DISTRICT COURT OF TBB FIFrll JODICJ:AL DISTRICT OF TBB
STATE OF DlABO, DT Alm FOR TBB COllN"rY OF "l'lfill FALLS

253 - 3RD AVENUE NORTH
TWIN FALLS, ID

6/15/2016
10:00 a.m. (PT)
JI: 66 IJ,fYl. {1>rr)

COURT MINUTES

Special Master: BRIGETl'E BILYEU
Sub case No. 91-07094

This was the time and place set for the STATUS CONFERENCE / ~ ~ APPEARANCES BY:
DARCY MCINTURFF

C

--

DOUGLAS MCINTURFF

C

--

DOUGLAS MCINTURFF

0

--

c

--

JEFFREY C SHIPPY

0

--

JEFFREY C SHIPPY

R

JEFFREY C SHIPPY
~-

,

~ ~ ~ .,t,'¾,
0

-s.,,_u, +

~~ ~

ALSO P~~ENT:-

U

- ~~.

IJJWR

I />OB
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DIST~ICT COURT. CSRBA
Fifth Judicial District
County of Twin Falls • State of Idaho

JUN 2 0 2016
SUPPLEMENTAL DIRECTOR'S
REGARDING SUBCASE NO. 9 •

lgReCSRBA
Twin Falls County Civil Case No. 49576

Report to the CSRBA District Court

Prepared by the Idaho Department of Water Resources
Gary Spackman, Director
Carter Fritschle, Manager, Adjudication Section

June l 7, 2016

000052

I. Introduction
In accordance with Idaho Code§ 42-1412(4) and Administrative Order I, the Director of
the Idaho Department of Water Resources ("IDWR") submits this Supplemental Director's
Report ("Report") regarding water right claim 91-7094. This Report was prepared under the
supervision of Gary Spackman, Director, and Carter Fritschle, Manager, Adjudication Section.
Carter Fritschle has knowledge of the information contained in this Report.

II. Summary of lhe Issue
At issue is IDWR's recommendation in the Amended Director's Report for Coeur
d'Alene-Spokane River Basin Adjudication (CSRBA) Claim No. 91-7094. Prior to filing the
Basin 91 Director's Report, IDWR received one claim for water right 9 I-7094 by Darcy and
Douglas Mcinturff ("Mclnturffs"). Attachment 0. After the Basin 91 Director's Report was
filed, Jeffrey C. Shippy ("Shippy") filed a Motion to File Late Claim 9 I-7893, which was
granted by the Court. Claim 91-7893 was a competing claim to 91-7094.

Attachment P.

Additionally, Shippy filed an objection to claim 91-7094. After investigation of claim 91-7893,
IDWR was unable to make a determination which, or if either of the claimants had exclusive
ownership of water right 91-7094. Therefore, in the Amended Director's Report for 91-7094,
IDWR listed both the Mclnturffs and Shippy as owners of water right 91-7094 and disallowed
claim 91-7893. The Mclnturffs filed an objection to the Amended Director's Repon and Shippy
filed a response.

The parties dispute the ownership of the right. This Repon describes the

complex situation concerning ownership of water right 91 •7094.

III. Discussion
In preparing the Amended Director's Report recommendation for 91-7094, IDWR
reviewed the documents in the water right license file.

Additional documents were sent to
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IDWR, or obtained by IDWR to assist in the preparation of this Report.

The documents

discussed in this Report are attached as Attachments A - P 1:
A.
B.
C.
D.
E.
F.
G.
H.
I.
J.

K.
L.
M.
N.

0.
P.

Application for Permit !H-7094, approved November 22, 1983.
Affidavit of Publication, signed November 2, 1983.
Proof of Beneficial Use for Permit No. 91-7094, received January I0, 1984.
Articles of Incorporation for St. Maries Wild Rice, Inc., dated February 8, 1984.
Certificate of Incorporation for St. Maries Wild Rice. Inc., dated February 13, 1984.
Examination Fee Notice, Letter, dated April 30, 1986.
Examination Fee Information, received September 5, 1986.
Assignment of Permit 92-7090, received September 29, 1986.
Field Examination Report, dated July 8, 1987.
Idaho Corporation Annual Report, St. Maries Wild Rice, Inc., filed July 20, 1987.
Water Right License 9 I-7094 to St. Maries Wild Rice Growers, dated November 5,
1991.
Wild Rice Harvesting Business Sale Agreement, dated July 15, 2001.
Change of Ownership, Mclnturff, dated August 17, 2005.
Acknowledgment of Change of Ownership, dated December 5, 2006.
Notice of a Claim to a Water Right, Mclnturff, received June 6, 2011.
Late Notice of a Claim to a Water Right, Shippy, granted June 17, 2015.

History of Water Right 92-7090
Application for Permit 91-7094 ("Application") was received on October 4, 1983.
Attachment A. The application was in the name of St. Maries Wild Rice Growers, and signed by
Al W. Bruner as the President of the organization. St. Maries Wild Rice Growers did not own the
property on which the place of use is located. Therefore the Application required St. Maries Wild
Rice Growers to include the name of the property owner and the arrangement that authorized use
of the property. The Application listed Aaron Robinson as the property owner and cited "[l]ong
term lease with landowner receiving a share of crop" as the arrangement providing access to the
place of use. Attachment A.
Notice of the Application was published in the St. Maries Gazette Record on October 12
and 19, 1983. Attachment B. IDWR approved permit 91-7094 on November 22, 1983.

1

The Atta<:hments are listed chronologically, which may not rellect wiJere they appear in the Report.
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Attachment A. The permit stated "issuance of this permit in no way grants a right-of-way or
easement across the land of another." On August IO, 1984, IDWR received proof of beneficial
use for Permit No. 91-7094 signed by Al Bruner for St. Maries Wild Rice Growers. Attachment

C.
On April 30, 1986 IDWR sent an Examination Fee Notice letter to St. Maries Wild Rice
Growers.

Attachment F.

On September 5, I986 IDWR received the Examination Fee

Information sheet listing St. Maries Wild Rice as the permit holder and Al W. Bruner as the
person 10 contact to accompany the department representative during the field examination.
Attachment G. On July 8, 1987, IDWR conducted a field examination for 91-7094. Attachment
I. Al Bruner, listed as President of St. Maries Wild Rice, accompanied the examiner. IDWR
issued water right license 91-7094 on November 21, 1991 in the name of St. Maries Wild Rice
Growers. Attachment K.

Company mid Land Ownership
IDWR does not have any documents in the file for 91-7094 that show St. Maries Wild
Rice Growers became St. Maries Wild Rice, Inc. and thus assumed the assets of St. Maries Wild
Growers in the process. Permit 91-7094 was not assigned to St. Maries Wild Rice, Inc., and a
change of ownership was not filed to change the name on the license from St. Maries Wild Rice
Growers to St. Maries Wild Rice, Inc. However, the Assignment of Permit for related Water
Right 92-7090 (Attachment H) indicates it is a possibility St. Maries Wild Rice, Inc. also owned
Water Right 91-7094. Additionally, the address listed for St. Maries Wild Rice in the field exam
(Attachment I) corresponds to the address for St. Maries Wild Rice, Inc. (Attachment J).
On February 13, 1984, Jeffery P. Baker and Steven W. Bruner incorporated St. Maries
Wild Rice, Inc. Attachments D & E. On, July 20, 1987, Al W. Bruner filed the 1987 annual
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report for St. Maries Wild Rice, Inc. Attachment J. This annual report replaced Steven W.
Bruner with AL W. Bruner as the registered agent, and listed Jeffrey P. Baker as President, and
Al W. Brunner as Secretary. According to the Idaho Secretary of State's website, St. Maries
Wild Rice, Inc. was administratively dissolved February 6, 1998.
Mr. Bruner sold his wild rice harvesting business in 2001 to the Mclnturffs. Attachment

L. The sale agreement specifically discussed water rights stating:
The existing water rights included are registered with the Idaho Department of
Water Administration as No. 92-07090 and No. 91-07094. These are valuable and
absolutely essential to the operation. They are legal licenses which permit
pumping water from the rivers into the fields at the specified rate. The licenses
pertaining to Jeff Bakers fields were given to him earlier.
On August 17, 2005, the Mclntorffs submitted a change of ownership form for water
right 91-7094. At1achment M. The change in ownership form included the sale agreement
between the Mclnturffs and Bruner from 200 I. Attachment L. IDWR updated its records to
reflect the ownership change. Attachment N. IDWR has confirmed through tax lot data that
Shippy owns the place of use for Water Right 91 •7094.

IV. Conclusion
Based on the information presented above, IDWR determined there was a conflict
concerning ownership. Both parties; the Mclnturffs, and Shippy may have an interest in water
right 91-7094. Because IDWR was not able to determine which, if either, of the claimants had
exclusive ownership of the water right, both claimants were listed as owners in the Amended
Director• s Repon.
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Submitted this 17th day ofJune 2016

Carter Fritschle
Manager. Adjudication Section
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CERTIFICATE OF SERVICE

·-:::r

I hereby certify that on this /llkday of
UN
, 2016, I caused to be served
a copy of the SUPPLEMENTAL DIRECTOR'S REPORT REGARDING SUBCASE NO 917094 by the following method to:

I. Original to:

Clerk of the District Court
CSRBA
P.O. Box 2707
Twin Falls, ID 83303-2707

Overnight Mail
Regular Mail
_ Hand-delivered
_Facsimile

2. Copies to:
IDWR Document Depository
322 East Front St.
P.O. Box 83720
Boise, ID 83720-0098

Overnight Mail
ARegular Mail
_Hand-delivered
_Facsimile

Darcy Mcinturff
Douglas Mcinturff
17786 E Canary Creek Rd
Cataldo, ID 83810

Overnight Mail
}[Regular Mail
_Hand-Delivered
_Facsimile

Jeffrey C Shippy

Ovemight Mail
Regular Mail
_Hand-Delivered
_Facsimile

95 Ferguson Street

St. Maries, ID 83861

X

u
7- LJULlY

Signature of person delivering this

ill"
) .· ,

.---.dQCllrn
----...__ , t,..

I

, )\Jv · '

h •

,\
1

'

t,

fl

I
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Iden!.

No.

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

1/.//1:fH

APPROVED

APPLICATION FOR PERMIT
To appropriate the public waters of the State of Idaho
Phone

1. Name of applicant ST IWUl!S Wll.D RlCE GROIEllS

3. Location of point of diversion .!s

HE

¼ of

NW

689-3259

¼ of Section -~lB~__ TOWf'lship_-"4"&1=•_

Range _l!,!_B,M, _ _,lle""'ne'"w"'ah~_ _ _ _ _ _ County,additional points of diversion if any:

Amount4• .c1c..fs for erro/4L,,.44
~-OIHHtf ,M,'Qll

Amoont

\cflor 1!1Cffl◄9

~06

af for irrigation

J1'11UMnumi

ffOffi

Storage

purposes from

r-

11..-

t

3/1
to
*kw 11/21/1963

Jo

11/30*

purposes from

{both dates incluswe)
{both dates inclusive)

5. Total quantity to be appropriated:

•· ___,_/~,_,lf~___ C\lbic feet per second and/orb. ---~1~06"'-_ _ _ _ .acre•feet per annum.
6. Proposed di"'8rting work$:
a. Description of ditches, flumes, pumps, headgates, etc. ~.t.;i.ng

gat,e,

Etja+.ing pulllp

24tt

GMP w:i:th at~hed ecrew-

may be ut11jzed to r@lll.Oye e;aesa: spring flood wa:ter il;r as
IOb

b. Height of storage dam

_.=llll:;::__ _

tl.•!-tB, ::i.:t.

feet, active reservoir capacity --"""=---acre-feet; total reservotr

capacity _ _ _ _ aere--feet, materials used in storage dam: _ _ _ _ _ _ _ _ _ _ _ _ __

Period of YNI when water will be diverted to storage

c. ProP()sed well diameter is

na

na
--,=.,.-.,,-h~,,,~,,_,-1--

to

-----,---,- inclusive.

inches; proposed depth of well is _ _ _ _ feet

7. Time required for the completion of the works and application of the water to the propQSed beneficial

use is -~l~_ years

(minimum 1 year - maximum 5 years).

8. Description of proposed uses:
.a. If warer is not for irrigation:
(1) Give the place of use of water: _ _ _ ¼ of

¼of Section _ _ _ Township _ _ __

Range ___ 8.M.
{21 Amount of power to be generated: _ _ _ _ _ _ horsepower under _ _ _ _ _ !..., of hoed.
(3) Ust number of each kind of livestock to be watered _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

(4) Name of munic.ipallty to be served _ _ _ _ _ _ _ _ _ _ _ _ , or number of families to be
supplied with domestic water _ _ _ _ __

(5) If water ls to be used tor othE!r putposes describe: Irrigation -~R.F cownercial wild 1 1 , ~
sgr;icu1t;ura.1.

uae.
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b. If Witter ls for irrigation, Indicate acreege in each subdivision fn the tabulation below:

TWl'

RANGE

lili!I ll1

..c.

18

•••

-... .... -..-· ... "'""'

....

NW¼

20

SW¼ SEX

""'SW¼

'ill

l.0

-

SElti

H¼

"'" """

10

7

$!ill

·. TOTALS

1D
l.O

.

-.
~

'

Er
Total number of acres to be irrigated __7_0_ __

x_.,.,
_____

c. Describe any other water rights used for the same purposes as described above. ___

9. a. Who owns the property at the point of diversion __Asro
__n_Ro_hl=n-•n_n_ _ _ _ _ _ _ _ _ _ __
b. Who owns the land to be irrigated or place of use _.ta'<>
_ _n_R_ob1M
__on
____________

c.

rf the

property ·1s owned

by a person oth8r·thafl- the applicant describe the arrangement enabling the

aj)plicant to make this filing

10. Remarks

~

Long •Wm lesae· with landowner rec~t v1ng a ohs.re· of crop.

runoff water wl.ll be retained within th• cultivatod field begizming

:tu MU'OI>. Thia will bo •nppllw,nt"<I 1'roB St.roe 1\1...,. a.a needed to i,&:t:,.tain ..,
age lll• depth tb!'O'O&h tha i!l"'Ving &!Id

..

a...--

- i ..,....,,,.

•
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11. Map of proposed project: show clearly the proposed point of divers.ion, place of use, secrlon number,

township and range number.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of
the State of Idaho a, heroin set forth.

_a/td~
IApplicant)

fftn> I 1)u'µ..,.-
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lQ/4/83
Receim by
Ab

Proposed Prlol'l!y.

Preliminary chiby

41\c:

F!eceipted by

Oate

/o/'f',?.3

,£

Time /.,:.,,,,.,,,,

Fee$ ,.60:6...:.;;""'--------1,/.,/;,r:,/ "3/%4-'->")____

Oete

~ ~~• 1ak/J;:, ;,

Publicallon prepi.: by
~...,:71 r
Published in -····· t4:'..11<74-t~~r7rii ~

f._

~.

Publication dat,i,s

!of :Z ..,../'f/lf~.'---------

Publlcarlon approved

,fl,<--..

Date

~'~•/-=¥.µ,.f'..c3:._ ______

e,;ec=------------

Protl!S111 filed by: -----'/'-,t.~c
.

Copies of protests forWl!roed by _ _ _ _ _ _ _ _ _ _ _ _ _ __

fore

Hearing held by _ _ _ _ _ _ _ Dote,
Recommended

denial

by

~

-j,yd,

~?~

ACTION OF THE "llRECTOR, DEPARTMENT OF WATER RESOURCES

This is ta certify that I hwe examined Application for Permit to appropriate the public waters of 'the State
o! Idaho No. _ _ll:]i!2.4_ _ _ , and said application is hereby ...~ ,

1. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneflcial use shall be submitted on or be-

fore

December 1

, 19 ll4_.

c. The rate of diversion, if water is to be used for irrigation under this permit. when combined with all
other water rights for the same n1nd shaU not exceed 0.02 cubic feet per second for each acre of land.

d. Other:
The issuance of this permit in no way grants any right-of-way or
easement across the land.of another.
The storage of,water-imder this,permit in contingent upon the certification of the dam and authorl zation of 11:tor.age per. the .dam safety. provisions
of the
t Code;
·
,;, ,., ~
· ·
lf!frr my hand this-_,,,._.,._ day of.November, 1983.
·

Id•Bf

.,j

•

•
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Affidavit of Publication
STATE OF IDAHO
County of Benewah, ss.

•

JoJane Hammes, being first duly sworn on oath, deposes and says that she is
co-publisher and buaines.s manager of the St. Maries Gazette Record, a weekly
newspaper printed and publiJ5hed at St. Maries, Benewah County, State of
Idaho; the St. Maries Gazette Record is a newspaper having general cir•
culation in Benewah county, State of Idaho, and has been continuously and
uninterruptedly published in Benewah County, State of Idaho, during a period
of more than seventy~ight consecutive weeks prior to the first publication of
the notice of advertisement hereon.
That the notice, of which the one hereto attached is a true copy, was
published in said newspaper for a period of .... A .. ._issues, the first
publication being on the./~ day of .. '&wM-... , 19. Y.o and the last on
the. / ':I.ti.... day of . •&d.ct/Jil'\., .. ,, 19, 13
That said newspaper was regularly distributed !o its subscribers during the
time of the same period; that said notice was published in the regular and
entire issue Oµa\d paper,

r l n
.
~
Jc)
":_,
~
/
.....n- ...... ;fo~-- ...H.a~Y.1:-l'.""'-·•·m .. .

e /

.

-,1[:J~tt "~3
Notary Public in and £or Benewah County, Idaho
ResidingatSt. Maries, Idaho

Notice of appllea.tion
med by Blee Grower•
. NOTICEOF APPLICATION
.. FOl\WATERlUGHT
·
Tile Joll&wing applicatlon(s)
have .beeD filed to 11p~le the
public wi,ters of the State of Idaho:
91-7094

Nlu!le: St. Maries Wild Rice
Gl'OWers
· ... ·
Address: P.O. Box 293, st, Maries,

I4abo &:l8IJl . .
.
Date Filed: October 4; 11183

Source: -11nnamed Stream
tribull,lly to Saint Joe Bi~, Salllt
Jlle .River 'lrlbut,aey to Ooeur
d'Alene Lake .

~ o f Divenlon: . ~ llell 181'
ffl'IR01W
·.
•

Ill' NWNE SWNE NENW!Sllill lll 'i'
4ffi R 01W SESW Sec ·ir, T ffl! R
01w for 'IV acres
.
·r
Use: lr~,igatl.011 (,1;40 · !!11);
imgaUon ' Stora.le -(196,0 AF);
]),iverslon to stor&l!!! (1;40 CFSl

". watw
r;f;.

t(s) will be subject to
r
••rights. ProleSla
111 · be filed wltll tile Dlnelllr,
Dept. of Water 8 - - 4056
(;&v't Way, Coeur d'Alent,, Idaho
8381400:ot,before October 111, 1003.
KEN DUNN, Dir,
No._ '1281. - Oct. lHli.

all
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DEPARTMENT OF WATER RESOURCES

000066

§

~

;;:J
~
·'.:•"t

:~
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,,9'
.....nt:fJili,.•

/~.,{,;'\~ ''•,,-t,
r r ½. t.,
\ J

.:<
; '-..'lil.•.
·1-ti,J;.~/
' :·.":"-=2":i

JAN 10
Department of Water Resources

IDAHO DEPARTMENT OF WATER RESOURCES
STATEHOUSE
80 ISE, IDAHO 83120
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ARTICLES OF INCORPORATION
OF

,-O<J. iµ'~'
o~\'~•\ci:"'
(\ 1:,IY (~'"

ST, MARIES WILD RICE, INC.

The undersigned, acting as incorporators of a corporation under the
Idaho Business Corporation Act, adopt the following Articles of Incorporation
fer such corporation:

FIRST:
SECOND:
~•

The name of the corporation is ST. MARIES W:LDRIGE, INC,
The period of its duration is perpetual.
'.:be purposes for which the corporation is organized are to grow,

process and market wild rice, together with all related activities and the
transaction of any and all lawful business for which corporations may be
incorporated under the Idaho Business Corporation Act.
FOURTH:

The aggregate number of shares which the corporation shall have

authority to issue is 100,000 shares, with no par value per share.
FIFTH:

There are no provisions denying pre-emptive rights.

SIXTH:

The internal affairs of the corporation shall be governed by a

duly adopted Code of Bylaws which shall be consistent with these Articles of
Incorporation and the laws of the State of Idaho.
SEVENTH:

The address of the initial registered office of the corporation

is Route 1, Box 24, Harrison, Idaho

83833, (the physical location being 1.0

miles from State Highway 97 on O'Gara Road), County of Kootenai, State of Idaho,
and the name of the registered agent at such address is STEVEN W. BRUNER.
EIGHTH:

The number of directors constituting the initial Board of Direc-

tors of the corporation is two (2), and the names and addresses of the persons
who are to serve as directors until the first annual meeting of shareholders,
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or until their successors are elected and shall qualify, are:

JEFFREY P. BAKER

984 Wellwood Road
Apt. 28R
Midvale, Utah 84047

STEVEN W. BRUNER

Route 1, Box 24
Harrison, Idaho

NINTH:

83833

The name and address of each incorporator is:

JEFFREY P. BAKER

984 Wellwood Road
Apt. 28R
Midvale, Utah 84047

STEVEN W. BRUNER

Route 1, Box 24
Harrison, Idaho

DATED this

_a_ day

83833

of February,1984.

Baker

STt-"..'i'E OF i:J,.A.HO,

ss
County of Benewah
On this

_&__day

)
of February ,1984, before me, the undersigned, a Notary

Public in and for the State of Idaho, personally appeared JEFFREY P. BAKER
and STEVEN W. BRUNER, known to me to be the persons whose names are subscribed
to the within instrument and acknowledged to me that they executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and seal the day and year
first above written.

~1.,
to.. cl de itdlu.
otry Public - State of Idaho
Residing at 5\ ~Ci'N,½ therein
My co-ission expires: -3/8 :/
Page Two
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CERTIFICATE OF INCORPORATION
OF

~

-=

ST. MARIES WIIJ>RICE, INC,

=

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that

=

d;.iplicate originalsof Article, of Incorporation for the incorporation of _ _ _ _ _ _ _ __

ST. MARIES WILDRICE, INC,
E

=

;

duly signed pursuant to the provisions of the Idaho Business Corporation Act, have been received
-·

in this office and are found to conform to law.

-·

ACCORDINGLY and by virtue of the authority vested in me by law. I issue this Certificate of
Incorporation and attach hereto a duplicate original of the Articles of Incorporation.

=

~

Dated:

=

February 13, 1984

~
SECRETARY OF STATE

·by: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

:=
-·ililill!ll 1111lllllllllililllll/ll!llllllil!lllll:lt1llllllil1llllll:IIIIIII
CIP 181

lllllllllllll!llilllllllllllll/lllll:llllllllllllllllilllllllllllllllHIII
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ere- o~ idaho
'l ,,

·.~--

·---•-.--•·.
!
:~

DEPARTMENT OF WATER RESOURCES

______ __ ______________ _____

~
.,),~___.;{'l,c,

--

•

STATE OFFICE. 450 w. Srore Street. Boise. Idaho
......;

.;.._

~

/v\alling oddreSS:

Srorehovse
Boise. Idaho 83720
A.

KENNETH OONM

""""
91•7094

ST. MARIES W:tLO RICE GROWtRS

•P ·o. BOX 291
:sf.
M.AR?ES, <J:O

83861

'

-·-·-

138122
April 30, 1985

CERr!FIED MAIL

EXAMINATION FEE NOTICE
Dear Permit Holder:
Department records show that proof ·of beneficial use has been submitted
for the above-referenced permit, but that a fl el d ei<ami nation has not
yet been conducted to determine the extent of beneficial use of the
water for licensing purposes.
House Bili" 671 (effective April 4, 1986) enacted by the 1986 Idaho
Legislature requires the payment of a fee before this department can
conduct the field examination needed to issue a license confirming use
of water under the permit. This letter is notification that the 1icense
examination fee is due within sixty (60) days of the date of this
letter.• The examination fee information sheet (enclosed) must be
returned with the. fee.
As an alternative to submitting the fee, the department will accept a

field. examination report complete•:! by a certified water right examiner
from the private sector. If you choose to have the examination done by
a certified.water. right examiner, you need not submit the license
examination fee to the department, but you must within sixty (60} days
of the date of this letter return to the department, the examination fee
information sheet showing appropriate information together with a
statement from the certified examiner to verify that you have retained a
certified examiner to conduct the field examination, If you choose this
alternative, a completed field examination report.st.·b·e submitted
within one year of the date of this letter. You
. d~!r change
your decision to use this alternative and submit th
r.''~ . the
department to. conduct_ the field examination, but you
to
another certified examiner.
.
N(Jyt
,'fl

ii' •<t'll/;/J

·

1. 19lJt

Certified water right e.xaminers are licens.ed ,engineers, geologfsts, or
J and surveyors certified by the department t~· conduct water .right examinations.
The procedure for certifying examiners results from the
recently enac.ted HB 671 and is being developed at ffits--t.:lme. A listing
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of certified water right examiners will be available from this department when examiners have been certified.
If your permitted use, in fact, has already been examined by the department and you have not asked to have the examination repeated, the fee
requirement is not applicable to your permit. If you believe this is
the case, please contact the department.
The 1icense examination fee is to be based on the amount of water you
indicate you have developed, as listed in item 6 on the examination fee
information sheet. The amount of water on which the examination fee is
based can be 1ess than the permitted amount, if 1ess water has been
diverted and beneficially used. The licensed amount of water, however,
will not exceed the amount you claim on the examination fee information
sheet. The enclosed license examination fee schedule shows a listing of
applicable fees.
FAILURE TO SUBMIT WITHIN THE SIXTY (60) DAY PERIOD, THE FEE OR THE
STATEMENT THAT A CERTIFIED EXAMINER HAS BEEN RETAINED TO MAKE THE FIELD
EXAMINATION, WILL BE CAUSE TO ADVANCE THE PRIORITY OF THE PERMIT ONE DAY
FOR EACH DAY THAT THE FEE SUBMITTAL IS LATE.
FAILURE TO SUBMIT THE FEE OR THE COMPLETED FIELD EXAMINATION REPORT
WITHIN A YEAR WILL BE CAUSE TO CONSIDER THE PROOF OF BENEFICIAL USE TO
BE INCOMPLETE AND TO LAPSE THE PERMIT,
The attached examination fee information sheet and the fee may be submitted to the following department offices.
Northern Region
Idaho Dept. of Water Resources
4055 Government Way
Coeur d'Alene, ID 83814
Phone: 765-4639

Eastern Region
Idaho Dept. of Water Resources
150 Shoup Ave., Suite 15
Idaho Falls, ID 83401
Phone: 525-7161

Southern Region
Idaho Dept. of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, ID 83301
Phone: 734-3578

Western Region
Idaho Dept. of Water Resources
450 W. State St., (Third Floor)
Boise, ID 83720
Phone: 334-2190

Sincerely,

a~~~
L. GLEN SAXTON
Chief, Operations Bureau
Enclosures

/;, •
,rf(.!,~,,{t:1 ,

No,,I, :J

·'fJt;tJ,·,,
~.·.·•

!~, A ,,
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STATE OF IDAHO

AUG 18 1986

s.o.=!Nft.

DEPARTMENT OF WATER RESOURCES

'lr;"f? 1ti 11'\l)]~IDJI\

J$,\t;LS!J \:} ~ Iii

EXAMINATION FEE INFORMATION
1.

~

9/ -70 9.4

Pennit No.

f

For Office Use Only
Fee Received ii &36 ~
Date ;{-lf-fJ;_
Receipt # •i(
Rece1pt by ~
Sent to

iJ
SEP 5

1966

I

ONE OF THE FOLLOWING BOXES SHOULD BE MARKED TO DESIGNATE YOUR CH%t~fment of Water Resourcef

~

I choose to have the department make the field examination of this pennit;
attached is the examination fee.
(If this box is marked, complete items I
thru 8.)

_S='-r.../¼.....,d'.._.,_r.,_1-"'e-'~"---'tJ'-'-._·;.;.1/,/..;..__.R'-"-"'1..,·,-'.<?...__ _ _ _ _ _ _ _ __

2.

Permit Ho 1der:

3.

Post Office Address:

!). ~/4

---1(,,._?,;Q'"",..,.~..,"",...___,:;t'-"-f'._,_3"'-----~£='-'"'"~""'"'--'~-~_.;.._::.,.____

r 3 ?'(1./

Te 1ephone No.

(;;c:?t) ;;a:,,'f-6·-,rJcS-

4.

Source of Water:_.......
v..,......,~,'l"""---"'/U=-':.,'.',t,.::c.~--,,___..,-'---·-"'~'"""'"""'"""'"".
c::::li"-1...· 4'"'-¼"""'@"'·,r/4.,e;;·;,:;'""/_.,yn~=-=-r;.,;;'iF..

5.

Extent of Use:
Domestic

---(No. of households)

-----------

Irrigation

6,

'l{()

(acres)

Stockwater

---(No. and type of stock)'
Other/Remark
-----------

Total rate &/or volume for which proof is submitted

/,ff

It?~

cfs

acre-feet

7. Show the date water was first diverted and beneficially used under this permit:
8.

Person to contact to accompany the department representative during the field
examination :

, e ephone Number)

D

I choose to have the field examination conduci b,1 a certified water right
exami n~r. Attached is a statement from the ce
:!e'lrt(!<~i_,;ihave. se lect~d
verifyrng that he has been retained to conduct t
examffilitj()j'i4/'!~f th1s box 1s
marked~ complete items I thru 7.)
··

:··_~~r":

.

Date

NOV21 ~j

.

Signature of Pennlt f1!5lder (and title, 1f appropriate)

ATTACHMENT G

....... ;:
~
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•

Stite of ldaho

Department of Water Resources
ASSIGN:\fENT OF PERMIT

Department of Water Resources

Al Bruner representing
I, ST. MARIES WILD RICE GROWERS , hereby assign to .....;.S-'"T.;..
. ..:.MA'-"-'-RI;..:E;;.;;S_W;.;.:l:.::l;:,.D...R_I_.,.C...
E_,I~NC,,_...___
•
of
w

z

0

f04 ? 9 ~' dT",h~./Address
.,9~
m

~

t..l

(.:I

;:::

u

0

'ff 31? c; I

All my right, title, and interest in and to Pennit No. _...,..9..,..2_~....
7""09_0"------to approprl/1~ the public waters of the State of Idaho.
The follOWing describe:! portion of my right, title, and inrerest in and to Permit
No. _ _ _ _ _ _ _ to api,ropriate the public waters of the St.ate of Idaho.
(Describe that pcrtion of the permit being assigned by listing the acreage wit.'lin

each 40acre sub:::iviiion, the poir.t of diversion and the amount of water in cubic
feet pe, second for direct diversion, or acre feet for storage)

2,37/ day of

?.iade this

~

,19ff(;,

!ll¼J~

#ernut Hol~

/

Spouse of Permit Holder

State of Idaho
County of

Bene=" I.._

)

)

ss.
, 19

fi- (..

personally

appeared before tile the signerl;llj of the above instrument, who duly acknowledged to me
that h,: {Sii;e) (11,q) executed the same,

ATTACHMENT H

•
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•

SENIOR AGENT REVIEII

Check List
for
Beneficial Use Field Report

•

Permit 'l/- 6?6
A. GENERAL INFORMATION
1. Name and address are most current available. (Check BU statement)
2. Exam Date
3. Source (Check Permit)

9',Y

B. OVERLAP REVIEII
1. & 2. (Rule 5,1,4)
C. SYSTEM DESCRIPTION

1. Diversion System Diagram (Rule 5,1,3 / 5,1,4)
2. USGS (Rule 5,1,7 I 5,1,9) Aerial (Rule 5,1,17)
Photo of pd and/or pu or explaination
3. Vord Picture (Rule 5,1,3 / 5,1,4)
4. Diversion (Rule 5,1,3)
5. Compare with USGS Hap, Land Survey Haps, Aerial Photos and Permit.
6. Irrigation (Rule 5,1,B) method of detrmination
D. FLOII HEASlfREHENTS

Check math

E. FLOII CALCULATIONS Check math
F.

(Rule 5,1,13 / 5,1,14)
(Rule 5,1,13 / 5,1,14)

OPTIONAL

G. VOLIJKE CALCULATIONS

Three significant figures and no more than 1/lO's (Rule 6,1,2)
Fish (Rule 5,1,11) number stock, homes, etc •• , (Rule 5,1,12)

H. REMARKS AND OVERLAP ANALYSES
All actual uses listed; all permitted uses not used, also listed; (Rule 5,1,2):
Overlaps (Rule 5,1,4):
Return flows (Rule 5,1,5):
Conditions (Rule 5,1,6).

(

-L

I. RECOMMENDATIONS
1. Municipal (Rule 5,1,10): Compare with items E & G, permit, fee, capacity

(Rule 5,1,15): Measured flows for each use listed separately (Rule 5,1,14).
Period of year (Rule 5,1,13)
2. Compare permit to exam for amendments (Rule 5,1,16)
J. AUTHENTICATION

Name, Signature, Certification Date, Exam Date.
I/ELL INSPECTION REPORT
Check with permit and well log for discrepancies
Signature ~ -

Date

/4,; Ito

9,

ATTACHMENT I
000075

•

STATE OF IDAHO

•
· WATER RESOURCES
PERMIT #

1J-70,f/
!NIT IALS

_ _...J:....:+:::::__.i!.!=......14....,,a._ __
)o(.

---

tJt

r

?..:..;.v;;...;Jl.,;...:__

,

~
("'·""'-Y
;
if,,;\

vJ,(,i

- - - - - - - - - - - <%:if,j'

000076

, TWP. i./r.

ti., RGE. / u,J

SEC,

_ _ _ PERMIT#

DATE OF EXM'I --"--7__,-f!,.,__-i.,.,.)+-----000077

:II

i
l

,(.)

.
'
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..

•

Form 219

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

6/86

Department of Water Resourc-es

BENEFICIAL USE FIELD REPORT
A. GENERAL INFORMATION

Permit No.

5{. M ... cio )hli IJ.

1, Owner;

P- C,. Box 2.., ;!:, )

Current Address·

$

AI B C ,,. ,0 e,,("

2, Accompanied l>y:

~-() • X>oi(

Address:

'R~,t

2"13

t ,N\ ...ng_,s J :r<k,\,,,__6 8 '3, a b I
EXAM. DATE:

~C-

J

Phone No,

(j f - 7 0 '1 L./
-Zl/5'"-S&:t:<

Id.

N\e,,f;e.$,,,

Phone No.

I; ""bG =- 8] 7-!r &7
6AME.

'y Ce:';;, : Ceo :l:::

Relationship to Permit Hold~

3. Source: ;~;J~}--~:f.._t:-;,...,,),tributaryto

C.'u

~~
B. OVERLAP REVIEW
1. Other water rights with same place of use:

A

Lo-..~L

-~N~~c,_,~'(_C
_____________________

--------------------------------- □

Copies Attached

_,N~c.-:iuN-"-'&~------------------

2. Other water rights with same point of diversion: _

-------------------- □

□

Copies Attached

Copies of Field Exam·s Attached

C. SYSTEM DESCRIPTION
1. Diversion System Diagram; Indicate all major components and distances between components. lpdicate weir
size/ditch size/pipe i.d. as applicable.
□ Alternative diagram attached
~/~, ff.,.
•

• :;;

,~; • ' ·,

1 ....... _

·-¥

'

' .

.. . , .,.

' '

. -

...,. -· •

. . ' • . . ..

~14.',!J~<..,

§.f 4, .~t-=71'=:'?- ;_ ~/NG.

I'" ,/

,.,...;_:,_

__j,__/

~N

:_$1".'("(!:._,

_:_1_--;-

.

,~;.
'_;..

I

-

;_

- _,

_,

-.·: . r;~
'

f )' - ,:

j

.... , )

,
''/!
;-·· -

j:

i -

t

'

: :S.l;E :: IJ.1) '2 ..~ . . . :/Yl/1£. fpt, ..
·I

Scale: 1" =

2.

Ill!

ii4

'.

AllS

.

•

.

''

·.- -:-

~:

-·I

I·-

t·,

.I
:j,
t

J.

)

,I-,'·

~

'

'

G.·.'.lo_·-.·
__ .';.0···.·.•.·..•..".··H·(,.·,,.· .•. :L•-·

..,..,,,...

,a

I

:Lth/Jt,o'i;J.'..,

wLtit,« " .1~81 r..dTi,:,.. c.
A<ii:E "'·

Copy of U.S.G.S. Quadrangle Attached
□ Aerial Photo Attached
Showing locatio~s) of point{s) of diversion and
(required for irrigation of 10 acres or more~.
place(s) of use (required).
Photo of Diversion and System Attached
(required for all but single household domestic groundwater, and stockwater.
000079

Systt1m Ot1scription (r:ontinued)

a.

Narrative: Description (As operating at time ol measurement. Indicate pressure. number of sprinklers. etc.)

'i ,. o o S:f

t Ii Id

2 :, pr ~e, f: ll

5 ; II \d ; $

J,,.,.,;:i

; :r G Ac..

) Ir,,> s

~or ;r:< of' A,,

J

l;JI

1"J$#!!5T~':f

£

1!

¥'., t s 6

f'd·<' t

-W,f' ; .,, p ,,. -

; -l- ; s

b

:D:N,

~ fl

G

? 1...

r/31').c,crf/L f'T;:;{fu-"', G 11 {),.,,t::iif.~t: I
t<i""'
t_qu'
"f!/tt!~ '${ Jqj':"
ef!.,v1t.t.,"-f(- k'1LH:1J'V d',L--Z.- 1 -Sgc, It (,..,&,v,~iv..)

,$1:&C#VkA-p

□ See Remarks on page 4 for continuation

4.

Pl

Wall or Diversion
Identification _No. 4

.~

.

Pump Sorlal No.

Hp

Motor Sarial No.

7.<
b5

51A<1(/..0,

Motor Mako

,:r._ ,.,., L,..., --. ' I " ' ' '
C-..- 4. ...... nL, .4Jl PTD

'

Pump Malle

or Discharge Size

ll ,,

~

LII

*Code to correspond with No. on map and aerial photo
5. Point(s) of Diversion:

I ident.
l No.

Gov•t.
¼
Lot

2.

l/4

Sec.

¼

HE. l'Jv,

19.

!!. Place(9 I of Use·.

Twp.

ul,I

_. _,.

Rge.

County

/\,,I

~ '"' ,J,.\.

R-.

Sec.

I/I. •• I l•I

/A.

NE¾

zo

7

IO,

-·

Me!hod of De!armination/Remarks
&A.,._

'

H¾ NE1.4

JO

" ~- A-'
'

Indicate Method of DeterminafIO o

NW¼

NE¼

Twp.

M.,

,a,,

tt1r"~l;"'1NMk~-_,

WTGX:::C'C<,S: R'4:·ZAZ

i

SW'/4

SW'/4
se14 NE¼

SE¼
Totals

NW¾ SW'/4 SE¾ NE¼ NW'/4 SW'A SE¼

!
!

10

I,"

IC>

?c

..

NOV 211991.

•

Do not uu this space

it._,,. _..._,_,,,~·..........-,.

~·~

._..,.,. __' •
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p

...

•

•

Do not uso this spa,:;11

D. FLOW MEASUREMENTS

0 Additional Data Sheets Attached

1.
Meuurament Equipment

Model No.

Make

Type

//~Rs~Y

...:::.., f2 ,n,1 A ✓ c '

A,,(/-- ..~ -

..,.. -

... ..h

.J,~

J£}.

Callb.
Date

Size

Serial No.

,/-,:"' "'

IZ

"

~·'··

, .

.

·•,<
:•. '·

f., .- ,,

2. Measurements:

E. FLOW CALCULATIONS
1, Measured Method:

Cy

·'\..

'

~ /,(_.

0 Additional Computation Sheets Attached
;;;

I,

l..f

<.. f 'I:.

,t ,"c;,_ 'j4..,C->"" (

TOW\.' d;. ,r~;o" ~r .'rr- ·

2. Alternate Method for Checking Purposes:

F.

.

6

S (.S, s)

z.

1"

)

l..: 75

_

'5. 0 !. <. 't ~

~,,,....,,.,..St, ~e.11. 3 l {:I:)) -t Z
PUMP EFFICIENCY C>ATA !Optional) ~~( 1••
Aom,J(

'!'---- 4,;,:r;:i,,.

""f~ ..,.._.

Discharge Pressure: _ _ _ psi x 2.31 = _ _ _ ft (1 ); Dynamic pumping 18\lel: _ _ _ ft 121
Total Head: (11 + 12) ·• _ _ _ (31

; Flow rate: _ _ _ cfs (4)

Water HP: (31 x (4)" 8.8 =___ (5)
MeterlnputKW:3.6x
KHx _ _ _ CTRor _ _ _ MULTx _ _ _ PTRx ___ N/ ___ T: _ _ _ (6)
Meter Input HP; (6) x 1.34 =
(7)
Panel Input KW: _ _ _ Ave PF x _ _ _ Ave Volts x _ _ _ Ave Ampsx .001732 = ___ (SJ
Panel Input HP: 16) x 1.34 =---17)
Efficiency: (5)/(7)" 100- _ _ _ %

G. VOLUME CALCULATIONS
1. Volume Calc~ationsfor Irrigation:
/C,.
3. D.,

I\ cc

,~~l'J,~-~"-

"",. ·:-:;, ._,_f"f':t-~
· ·,. '•
.,;•..•..

tt,.•,.

Yrn

= (Acres Irrigated) x (Irrigation Requirement); ---"'Z_t_c>_rr'--r_____.....,.,,___,-"*"-~"-·.-c'_.,i'-'/"'j~'---

V0,.

=[Oiversf,;lRate (cfs)] X (Oavs'irf'1rr;.tion Season) X 1.9635 =_6~8~C:i~~--M-'O_ll~2""c,,.'1-"-;19.r,e'S..,1,.'_•_'·%_':_.- -

v

= Smaller of V,.•. and Vo.,."

--~2~/~0~A~~F_____________________

2. Volume Calculations for Other Uses:

V

-

s+.. ~"-'t!Jl

""' .._..,,! ~ti,.,.
~)('

..,

000081

H. REMARKS AND OVERLAP REVIEW ANALYSIS

s1::19..,,.,,

Ae:f1.1A- c... l' 1-1c,n;,

M

'"4,-7t1A:L

P,,...,.....,

mu1-'f

uNu:St?m.tk -

-k..

No ov.t..r!.., ~

F::"..,e,.g:sr.
:o\lK,l;Jt.t.

mao,-r

~u:r: µNtt@L.t

-n;, ~~

,;;,1sc .,.,9i'I".'. t1.c,g_111,,.-,,., s

I.

RECOMMENDATIONS
1. Recommended Amount&
Period. of Use
from
To

Beneficial Use

f> ho,,'IJ', £,,r: ; (

6

r,

'.\-/5

11-1:,~

'!.-JS

11-10

3-15
3-1 S"

11-1s:
JI -

Rate of Dfversion

O (cfsl

1,4,¥;;,

Annual Volume
V l•fal

/O:iltP
105AF

I '/:,-

2. Recommended Amendments

J.

D Change P.D.

as reflected above

0 Add P.O. as reflected above

□

as reflected above

□ Add P.U. as reflected above

Change P.U.

C'fNone

AUTHENTICATION
Field Examiner's Name
Signature
Certification Date

Field Report Preparation Date

1-8-31

K. licensing recommendation shall be prepared by an Idaho Depanment
employee on a computer printout attached hereto .

•

000082

No.

o 7'i(1jt1

Idaho Corporation Annual Report Form
>lfi:VOi II• ,1i1,U~!;_K

1-1:--.7M,-a"'ilin_g_A7 d7d,--re_s_s___P/i=-aas_a_C:--or-rec_r_,-0~7~,lji+-.-6-.- - - l Sf• MA II. Ii: S Al kP ORT ~ #/

Secretary of Stata
Room 2Q:J, ,$tatah011ae
Bol■e,

9

Due No LJ,ter Thsn Novembsr 1,

Return To

10' !i:!'121> :. .

SEC:,

./Ii:

ST ■

MARIES WILOR[Ct,

,r1:-vl:,.. u.
P.

O■

UJU::b16lR

l

SOX l9)

87 JUL 20 Pfl'J 2 1 sr. ,.A1Hes,
ti

sf. MAIi.Its, IOAHO
8ltriil

INC ■

r

,

3. Incorporated Under The Laws
of

10A110

STATE (lF IOAHO

4. Names and Addresses of Officers and Directors
~

President:
secretary:
Directors:

Street or P.O.

J'e-1.+'ff?'J. u'. t8ll1r<-1>A I t<J, 8 r«lll:Pr

Address

QilY

gi

State

to/

-:J.y'3

S-e-l¾u / f"~

I~

,,

7/

/1-4 l'l'/SOh

J;.L)

r;,J,~/
!r3r~

8.1 certify that this Annual Report has been examined by me and is to the best of my knowledge
true, correct •~~Ql!JPI te
Dato
Title

:1 CJ O ( l C~ !=, Cl CJ

~ -

'{J-1J-7
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State of Idaho
Department of Water Resources

WATER RIGHT LICENSE
WATER BIGHT NO.
PriO{ity: November 23, 1983

91-07094

Maximum Diversion Rate: 1
Maximum Diversion Volume:

1.40 CTS

210.0

AF

This is to certify, that ST. MARIES WILD RICE GRCmERS
P.O. BOX 293
ST. MARIES ID 83861
has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated October 4, 1983; and
has sumitted Proof of l:!eneficial use on January 10, 1984. An examination indicates
that the works have a diversion capacity of 5.080 cfs of water from:
tributary to
tributary to

tftW!EDS'mEM
ST. JOE RIVER

source, and

a

water right has been established as follows:

lll!NEFICIAL USB

PERI® OF USE

IRRIGATION

03/15 to 11/15

LOCATIOI OF POIN'J.'(5) OF DIVERSIOO:
PLACE OF USE;
'l.WN !l.GE SEC

461'1 OlW

ST. JOII BIVBR
<DEUR D ALIRi: LIIRE

LOT

2(

BATE

or

DIVl!:RSI(n

1. 40

CFS

NENW), Sec. 18,
Bl!NE:Wl\H

210.0 AF

Township 46N, Range OlW
County

IRRIGATION

7
18

TOTAL

ACRES

10

SESW 10
NWNE

20

SWNE

10

NEffi'I

30

Total number of acres irrigated:

60
70

CQIDI'l'I<:lfS/REMAlU{S:

1.

2.

3.

4.
5.

'Ibe maximum diversion volume is defined as the maxi!IUJlll allowable
volume of water that may be diverted annually from the source
under this right. The use of water confirmed by this right is
limited to the amount which can actually be beneficially used.
The maxi!\\lllll diversion volume may be adjusted to more accurately
describe the beneficial use or to implement accepted standards
of diversion and use efficiency.
This water right is appurtenant to the described place of use.
This right is subject to all prior water rights and may be
forfeited by five years of non-use.
Modifications to or variance from this license must be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law.
This right when combined with all other rights shall provide no
more than •02 cfs per acre nor more than 3. 0 afa per acre for the
lands above.

ATTACHMENT K
000084

State of Idaho
Department of Water Resources

PAGE 2

WATER RIGHT LICENSE
WATER RIGllT NO.

6.

91-07094

The issull!lce of this permit in no way grants any right-of-way or
easement across the land of another.

This license is issued pursuant to the provisions of Section 42-219, Idaho C~.
Witness th;veal ll!ld signature of the Directo~/.fixed at Boise, this 5:·-m
day of
av -=-?'I ,9 ;=a
, 197 •

'

Mi•• roe

~~o(

23,

NOV 211991

000085

SALE OF WilD RICE HARVESTING BUSINESS
AGREEMENT
This AGREEMENT dated July /..S-";'2001 between Alexander W. Bruner (hereinafter
Al Bruner) and Judith C. Bruner, husband and wife of Coeur d' Alene, Idaho. AND
Douglas P. Mc Inturff and Dai:cy Mc Inturff, (hereinafter Dong Mc Intnrff) husband and
wife, of Garwood Idaho, is fur the sale and transfer of all the wild rice harvesting and
incidental equipment owned by the Bruners at St Maries Idaho. This sale and transfer
will include all equipment, leases, water rights. harvest agreements, good will and other
items, owned by the Bruners, associated with the wild rice industry in St Maries.
AI Bruner further agrees to assist Doug Mc lnturff by providing growing, harvest,
technical, industry and other important information as may be reasonably required. He
agrees that, without additional charge, he will train Doug Mc Inturff in the operation of
the boats and harvesters as may be reasonably necessary during the summer and early fall
of 2001. He will be available by telephone, family dinners and e-mail for advice beyond
this period.

Al Bruner will assist in the transfer of the County lease on the building and will provide
introductions to various per:sons associated with the business and industry in St Maries
Idaho; Salem, Oregon and throughout the U.S. and Canada. He will also assist with
obtaining necessary temporary laborers and boat operators.
Al Bruner also agrees to transfer the equipment, as listed, in a "field ready" condition not
later than August 20, 200 I. Excluded in the "field ready" condition is the utility boat
which will be transferred in its present as is condition.. A separate payment of $1,265 will
be made by Doug Mc Inturff toward the necessary equipment repairs.
Al Bruner will also do the preliminary investigations relative to new growing areas, and
bidding on the Benewah wild rice harvest For this, and other similar services as may be
required, Doug Mc Inturff agrees to provide reimbursement for reasonable and actual
expenses incurred plus a consulting fee of$100.00 per day as approved in advance.
It is agreed that the total sale price shall be $15,000.00. A down payment of $5,000.00
was paid on July /.s-%r 2001. And the n,maininz $10,000.00 shall be paid in two equal
payments of $5000.00 each. The first within 30 days after the end of tbe 2001 harvest
and the final payment in January of 2002.
The attached docwnent titled. "EQUIPMENT, June 2001", lists the equipment to be
included and is made a part of this sale agreement

Signed this 1-S"~y of July, 2001

ATTACHMENT L
000086

EQUIPMENT
June2001
.B{)ILDING: Pole frame 40' x 70'; constructed in 1986-87. S0'x S0'x 6" reinforced
Concrete slab behind building.
The building is located on .Benewah County property at the St Maries Airport.
The lease is without charge. However, the building reverts to County owoership
when no longer used in the wild rice industiy. It will be necessary to meet with
the County Commissioners and transfer ownership. The annual property taxes on
the building and fa.rm equipment are about $300.
The 1996 flood did considerable damage to the sheetrock walls and insulation in
the offices and bathroom and rendered the building unusable for food products in
their final fonn The structure of the building was not harmed. The traveling
chain hoist is very handy and will lift the entire frame works from the boats when
major repairs are needed. The sewer system is not hooked up.
The shed, ovens, gas equipment, fork lift, pallet jack and conveyor belong to
Larry Payne of St Maries Wild Rice, Inc. of Salem Oregon. To keep the
operation going he will need to cure, roast and store the rice there until it is
shipped to Salem. I am sure he will be easy to get along with about the building
and utilities cost sharing. I suspect he would be very receptive to giving up this
work to you in the future.
WATER RIGHTS:
The existing water rights included are registered with the Idaho Department of
Water Administration as No. 92-07090 and No. 91-07094. These are valuable
and absolutely essential to the operation. They are legal licenses which permit
pumping water from the rivers into the fields at the specified rate. The licenses
pertaining to Jeff Bakers fields were given to him earlier.
EQUIPMENT:

Wild rice pontoon airboat harvester #1 (largest) complete with 16' impact header.
While there has been little maintenance done in the last year, it does not appear to
be in need of any major repairs. It is in need of a thorough cleaning, tuning and
servicing including a carburetor overhaul most likely. The header needs the tray
and most of the screening replaced. Other minor repairs are needed. The
estimated cost to have it field ready $350-450 ).
Wild rice pontoon harvester #2 (smaller) complete with 14' all aluminum header.
It was not used last year and appears to be missing a few minor parts. It was in
good operating condition the year before. It also needs a thorough cleaning,
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RECEIVED

NOV 2 9 2Ci!l6
WP:rEA RESOURCES

WESTERN REGION

Pursuant to the "Sale of Wild Rice Harvesting Business Agreement", the transaction transpired as
outlined, July JS, 2001. Douglas A. Mclnturffand Darcy D. Mclnturffpurchased from
Alexander W. Bruner and Judith C. Bruner, for the sum of$15,000.00, the equipment listed under
the "Equipment June 200 l" attachment, along with the water rights numbers 92-07090 and 9107094, as well as the rights to run the business.

Aexan~
5507 N. Parkwood Lane
Coeur d'Alene, ID 86815

6::lc,t?,; _ _
Date

iR ~,ltJ ·ob__
Date

/o~Jo~oJ,
Douglas AM
17786 E. Canary Creek Road
Cataldo, ID 83810

Date

/o. 3o ·oG
Date
,

GAYE A.ATHA

~
'

- NOTARY PUBLIC - '
STATE Of IDAHO
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

---tu"'
_....,....,,.,..._,

Pl:c:asi;J,l('iut oti)pc" Atti:d;-pag,:s w i t h ~ ~

L

mclvded -~eod of mis fi..uJl.

RECEJVED
AUG 17 2005
~C•""OF

WAn:RReSOORCES

Pkose list the watt,- rigt,! nwnber(s) and/or adjudi'4ltl.on ciaim number(s) (if any) fur each wu,.,- rwi< m be changed List just tbe
adjudication claim number if th.en: is no corrcspooding watt,-rigt,! rerotd nu file with Ille depmtment. lndioa!e, by checking in the
Space puvidcil (under lhe ''9plit'' heoding), if lhe change in uwncmhip ill limm:4 ID a portion of a wu1er rigt,! in "1lich case
divi9ion ofdle IOOSWl/! Wlll<:r ri!!l>t or adjudicali<m claim re"'1'd will be required.
Waw:
RightNo(s)

A(ljudicotion
Qajm No(s},

A<ijudicalioo

Chum Nofs}

SJ,lit

Split

ciZ-oJ09D
(,'I \ - p-, p'.J '-i

2.

The !ollowing REQUIRED infbnnutioo mum be submitted ,.;th lhitl furm:

B. A oopy of the , _ ,_,. DEED, TTl"LE POLICY, CONTRACT OF SALE"' olba legsJ document indicating your
ownershipoftbeproperty and Miter righl(s)or claim(s) in question, WITH AITAOIED LEGAL DESCRll"nON.

C. Eilher ofthe rollowing (ifn=ssary to clarify division o f - righls or od!!:r oomplex property dcscriptioos):
PLAT OF PROPEKTY or st'RVEY !lfAI' cl<wly ...,.,ing lho localino oflhe poin~•) of dm>sion and ploce of.,.. of
yourv.,,.,,.riglll(s) andmr adjudica1jou claim(s) ( - are usually- to your deed oroo file wilh Ibo oonntyi
OR

Ify<mr water right(s) and/or adjudication claim(s) is fur ten or more a<m:s of irrigation. you must submit 11 USDA Farm
Service Agerwy AERIAL PHOTO will, the inigeled acres outlined and point(•) of div"'1!ion clearly mamd. The
AERIAL PHOTO !lboold be submJttetl mplllce of the PLAT OF PROPERTY or SURVEY MAP.
3.

Namell!ldAddreilsofForm,,r
Owm:r!Claimao~s)

F\\(':1,(\::::, rJ.J:,:;:

"55(::·r) t:,.,\. '£:hr 1:<i ,~;Df'.d LOD,;'
';),~!,
!\ I\'.)C'.I'D--\- LA t Q+"'

1,£ip:"",

4.

':t:5 \ 1 ,:i (' r·

Omocdtr(Cl:lcdltme):.

New Mailmgruldress

New Teleplw,,c Nmnber
5.

Iland.fJ1:r,t]m:id/1Y

. \=· • C, Cl D~•\,,\ ~ Cr~eK f? d
C er -+-c\., i ci n
I_ ¢)3 '", .ill
l"i...,
~7
12
c:?o~ / ct71 - . .__ ::f:'v
\7 ·,1:,rr,

.

"I

'.JU I rl C:a I

SUPPORT DATA

ATTACHMENT M

INFILEII

0-()70?-:/
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6.

..,_right ..

Hlbe challlfl in ..........W,-llie mfiro- rigiltfor""'1,
adjudiaollon <loim oumber .. 1, THEN SKIP TIIIS ITEM AND GO TO ITEM 7. If lhe change in °"-neoihip dividl.'o lhe _,_ right(,) - s multiple
own=, you must descrihe, in ootail, yoorportion ofeach wal<rrigbtaflerlhe ohaogo. Fill in the ~ - i n lhe box(es)
below lo d<scribe your watt, righ!(s) llllertbe cliango (one waterrightpe, box, you may copylhis pJJBe as necessary). If yow
qumllity o f - 1' greater than• - - splil, yoo must attach documet!!allon lo show justifiallioo for a !mg« amount. If
yoo ore not,... how lo identify yoor portion of Ille original,_ right or ll<ljudlcation cloim records, please"°"""" lhe . , _
IDWR office fur as.ffllllloe.

DESCRIPTION Of' YOUR POltTION OF WATER Rif'..BT
(If the right( s:} will not be q)lit. skip this area and proceed t.o item 7)

Water Right and/or A~udicetioo Chum Number _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Wati'lfUse

~ o n Rtiie or Volume
(a:1bic feet JX!f second aracre-feel per ammm}

Description
(&;::n:::$,, number andzype ofSiOCk, ~ et.c)

Oili~-----T""'I

D~'IUPTION OF YOUR PORTION OF WATl!R:RlGHT
{Ifthe rigbt{s) will 11ot be split, skip this area and~ to item 7)
Wo:terRi8btandfotAdj~ClnimNwnber _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Wt!it5Use

Diversion Rate or Volume
(cubic rm: ~8CCQnd oc11Gte-feet per anm.un)

Desctiption
{acres. uumbcrW type ofstl:d, homes, dl:.}

Irrigation
Stock

Domestic

°"'~------

For Sruoke Rh-ct Basin A<ijudieation Claims: Please alllich a Notice of Appeatnnce completed by your oltomey, ifyoo wish
IDWR to com:opond will, lwnJller fur all n:loted to yow cwiros.

j,

J<f.

./'&, Fco if:?!)~~

O...' I 7 ILL

1

0~
------

~No~
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State of Idaho

DEPARTMENT OF WATER RESOURCES
322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.
JAMES E. RISCH
Governor
KARL J, DREHER

December 05, 2006

Director

DOUGLAS A MC INTURFF
DARCY MC INTURFF
17786 E CANARY CREEK RD
, CATALDO ID 83810

RE: Change of Ownership for Water Right Nos.

91-7094 & 92-7090

Dear Mr. & Mrs. Mc lnturff:
The department acknowledges receipt of correspondence changing ownership of the
above referenced water rights to you. The department has modified its records to reflect
the change in ownership and has enclosed a computer-generated reports for your
records.
Please note that as of July 1, 1996, water right owners are required to report any
change of water right ownership and any change of mailing address of the owner of a
water right to the department. Notice of the change must be provided to the
department within 120 days of the change. Change reporting forms are available from
any office of the department.
Please feel free to contact this office if you have any questions regarding this matter.
Sincerely,

~lfaL
Darla Block
Technical records Specialist

Enclosure
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF
1WIN FALLS

CIVIL CASE NUMBER: 49576

IN RE THE GENERAL ADJUDICATION OF RIGHTS TO
THE USE OF WATER FROM THE COEUR D'ALENESPOKANE RIVER BASIN WATER SYSTEM

ldent Number: 91-7094
Date Received: 6/6/2011

Receipt No:

T093309

Received By:
NOTICE OF CLAIM TO A WATER RIGHT ACQUIRED
UNDERSTATE LAW
1. Name of Claimant(s)
DOUGLAS MCINTURFF

Phone:(208) 689-9308

17786 E CANARY CREEK RD
CATALDO ID 83810
Phone:(208) 689-9308

DARCY MCINTURFF
17786 E CANARY CREEK RD
CATALDO ID 83810
2. Date of Priority:

11/23/1983

3. Source:

ST JOE RIVER

Tributary to:

UNNAMED STREAM

COEUR DALENE LAKE
ST JOE RIVER

4. Point of Diversion:
1/4 of 1/4 of 1/4

Township
46N

01W

18

NE

NW

2

BENEWAH

46N

01W

18

NE

NW

2

BENEWAH

5. Description of diverting works:
6: Water is used for the following purposes:

(or) AF.A

From To
IRRIGATION

7. Total Quantity Appropriated is:

3/15 11/15

1.4

210

1.4C.F.S. and/or210A.F.A

8. Non-irrigation uses:
9. Place of use:

91-7094

1/18/2012

ATTACHMENT 0
000092

TownshiR

Range

Section

114 of 114

46N

01W

7

SE

Lot

SW

Lot

Use

Acres

IRRIGATION

10

Section Acres

10

Use

Acres

TQwnshiR

Range

Section

114 of 114

46N

01W

18

NE

NW

IRRIGATION

30

NW

NE

IRRIGATION

20

SW

NE

IRRIGATION

10

Section Acres

60

Total Acres 70

1O. Place of use in counties:

BENEWAH

11. Do you own the property listed above as place of use?

Yes

12. Other Water Rights Used:
13. Remarks:
Priority date description:
Description of use:

I am selecting this date as it is the one that appears on our water
right report for water right 91-7094.

Water Use

Description

IRRIGATION

14. Basis of Claim:

License

15. Signature{s)
(a.) By signing below, IM/e acknowledge that 1/We have received, read and understand the form entitled
"How you will receive notice in the Coeur d'Alene-Spokane River Basin Adjudication." {b.) IM/e do _ _ do
not _ _ wish to receive and pay a small annual fee for monthly copies of the docket sheet.
For Individuals: IM/e do solemnly swear or affirm under penalty or perjury that the statements contained in the
foregoing document are true and correct.
Signature of Claimant{s):

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date: _ _ _ __
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date: _ _ _ __

For Organizations: I do solemnly swear or affirm under penalty or perjury that I am

= ________________ o f ~ - ~ ~ - - - - - - - - - Title

Organization

That I have signed the foregoing document in the space below as

=~_______________ of _ _ _ _ _ _ _ _ _ _ _ _ _ _~
Title

Organization

and that the statements contained in the foregoing document are true and correct.
Signature of Authorized Agent _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date: _ _ _ __
Title and Organization _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Please print name

91-7094

111812012

000093

Form NoA2-1409-1 (Internet 3112)

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
IN RE THE GENERAL ADJUDICATION
OF RIGHTS TO THE USE OF WATER FROM
THE COEUR D'ALENE-SPOKANE RIVER
BASIN WATER SYSTEM

CIVIL CASE NUMBER: 49576
ID Number:
"l"I • 1B"fS
Date Received: _ _ _ _ _ _ __
Receipt No: _ _ _ _ _ _ _ _ _ __
Amount: _ _ _ By: _ _ _ _ __

NOTICE OF CLAIM
TO A WATER RIGHT
ACQUIRED UNDER STATE LAW
Please type or print clearly
1.

Name of claimant(s) _JE_F_F_E_R_Y_C_S_H_I_PP_Y
_ _ _ _ _ _ _ _ _ __
Mailing address 95 FERGUSON ST
Street or Box

Phone 208-582-0582

ST MARIES

ID

City

State

ZIP 83861

------

2.

Date of priority

3.

Source of water supply (check one) Ground Water ( ) or other (X) (a) UNNAMED STREAM I ST JOE RIVER

(only one (1) per claim) _11_12_31_1_9_8_3cc--c---=--,-,--,---,----Monlh Day Year (yyyy)

which is tributary to (b) ST JOE RIVER I COEUR DALENE LAKE
4.

a. Location of point of diversion is: Township 46 N
NE

114

NW

_ _ _~ Section _1B
_ _ _~
. Range _01_w

114, or Govt Lot _2_, B.M., County 01 _B_E_NE_W_'A_H_ _ _ _ _ _ _ _ __

Parcel (PIN) no. RP46N01W181000A, RP46N01W077700A
Add~ional points of diversion if any: _46_N_0_1_W_1_8N_E_N_W_LO_T_2_ _ _ _ _ _ _ _ _ _ _ _ __
If available, GPS coordinates: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
b. If instream flow, beginning point of claimed instream ftow is: Township _ _ _ _. Range----~
Section _ _, _ _ _ 114 of _ _ _ 114, or Govt. Lot _ _, B.M., County of _ _ _ _ _ _ __
ending point is: Township _ _ _ _ , Range---~ Section _ _, _ _ _ 114 of _ _ _ 114 or
Govt Lot _ _, B.M., County of _ _ _ _ _ _ __
5.

Description of existing diversion works (dams, reservoirs, ditches, wells, pumps, pipelines. headgates, etc.),
including the dates of any changes or enlargements in use, the dimensions of the diversion works as
constructed and as enlarged and the depth of each well.
LEVEE THAT BACKS UP THE UNNAMED STREAM ANDA PUMP THAT PUMPS WATER FROM THE ST
JOE RIVER FOR IRRIGATION OF/WILD RICE,

aj

ATTACHMENTP
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6. Water is claimed for the following purposes:
(both dates are inclusive. mm-dd}

For IRRIGATION

purposes from 3115

to 11115

amount 1.4

or210.0

For

purposes from

to

amount

or

For

purposes from

to

amount

or

For

purposes from

to

amount

or

(cfs) and/or (b) 210.0

7. Total quantity claimed (a) 1.4
8.

(acre-t)

(cf;;)

(acre-feet)

Non-imgatlon uses; describe fully (e.g. Domestic: give number of households served; Stockwater: type and
number of uvestock, etc.): IRRIGATION OF 70 ACRES

9. Desctiption of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of use (e.g. D for domestic) in the corresponding place of
use below. See instructions for standard symbols.
Twn

Rng

NE
Sec

46N 01W

7

46N 01W

18

NE

NW

SW

SE

1.5 23.0 5.0
l1
L7

NE

NW
NW SW

&N

SE

NE

"lW

SE NE
1.5 22.0
L4
SW

SE
NW

SW

SE

Totals

23.:
4lH

17.0
L2

Total number of acres irrigated _1o_.o_ __

Parcel (PIN) no(s). SAME AS ABOVE

10. In which county(ies) are lands listed above as place of use located? _B_E_N_E_WA_H_ _ _ _ _ _ _ _ _ __
11. Do you own the property listed above as place of use?

Yes (X) No ( )
If your answer is no, desctibe in remarks below the authority you have to claim this waler right.

12. Describe any other water rights used at the same place and for the same purposes as described above.
_c_o_M_P_E_TI_N_G_C_LA_IM_91_-7_0_94
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ or None (
13. Remarks:
I AM THE LAND OWNER OF THIS IRRIGATED PROPERTY AND THIS WATER RIGHT SHOULD BE IN MY
NAME.

©
----------- ldentlfication no. ------

Last name SHIPPY

000095

000096

14. Basis of claim (check one)

Beneficial Use (

Posted Notice ( )

License ( x)

Permit ( )

Decree ( )

Court _______ Decree Date _ _ _ _ Plaintiff v. Defendant _ _ _ _ _ _ _ _ _ _ _ _ __
If applicable, provide IDWR water right number _9_1-_7_0_94_ _ _ _ _ __

15. Signature(s)
a. By signing below, I/we acknowledge that I/we have received, read and understand the form entitled "How
you will receive notices in the Coeur d'Alene-Spokane River Basin Adjudication".
b. I/We do ( ) do not ( x) wish to receive and pay a small annual fee for monthly copies of the docket sheet.
Number of attachments: _ _ _ _ _ __
For individuals:
I/We do solemnly swear or affirm under penalty of perjury that the statements contained in the foregoing
document are true and correct.

Ll,4,

Signature of claimant(s)

~ If~

Date: _..,,,,./4...o~""r/2_.'15_,.'--

1

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date: _ _ _ _ _ __
For organizations:
I do solemnly swear or affirm under penalty of perjury that I am
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Title

Organization

that I have signed the foregoing document in the space below as
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ of _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
TiUe

Organization

and that the statements contained in the forgoing document are true and correct.
Signature of authorized agent _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date _ _ _ _ _ _ _ __
Title and organization _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
16. Notice of appearance:
Notice is hereby given that I , - - - - - - - - - - - - - - - - - - ~ will be acting as attorney
at law of behalf of the claimant signing above, and that all notices required by law to be mailed by the director to
the claimant signing above should be mailed to me at the address listed below.
Signature _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Date _ _ _ _ _ _ __
Address

Last name SHIPPY

------------ Identification no. ------000097

.;----

.
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
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DIST~ICT CS,URT. CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

OCT - 6 2016

By_ _ _ _ _----,~,,-:.~1erk

•

Jtrk:I

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THi
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InReCSRBA

)

Case No. 49576

)
)
)

I.

Water Right 91-7094
SPECIAL MASTER'S REPORT AND
RECOMMENDATION; FINDINGS OF FACT
AND CONCLUSIONS OF LAW

PROCEDURAL BACKGROUND

The Claimants of this water right are Douglas and Darcy Mclnturff and Jeffery Shippy.
The water claims are based on license no. 91-7094. The original claimants of this water right
were Doug and Darcy Mclnturff. After the Director's Report was filed recommending the
Mclnturffs as owners, Jeffery Shippy filed an Objection, and a competing late claim which was
numbered 91-7894. After IDWR investigated both claims, it was unable to determine which
Claimant had exclusive ownership of the right. Therefore, IDWR disallowed 91-7894 and
recommended both Claimants as co-owners in the Amended Director's Report for 91-7094. The
Mclnturffs filed an Objection to the Amended Director's Report, and Mr. Shippy filed a

Response. The Mclnturffs and Mr. Shippy each claim exclusive ownership of this water right.
The Mclnturffs grow wild rice in northern Idaho. They base their claim to the license on
a contract they entered into in 2001 to purchase a wild rice business. The 2001 contract was to
buy a wild rice business from Alexander and Judith Bruner. The terms of the contract were to
include equipment, leases, water rights, and other items owned by the Bruners. This contract and
a Change of Ownership processed by IDWR are the basis of the Mclnturffs' claim to the water
right.
The land on which this water right is used is not owned by the Mclnturffs. The land is
owned by Cedar Creek, LLC. The principal of Cedar Creek, Jeffery Shippy, filed a competing

SPECIAL MASTER'S REPORT AND RECOMMENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
S:IBASIN FOLDERS\CSRBA IMRR\Basin 91 \7094.mcinturff.shippy.doc
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claim to this water right. Mr. Shippy asserted his ownership interest by filing an Objection, a
late claim and a Response to the Amended Director's Report.
The original Director's Report recommended Doug and Darcy Mclnturff as the owners
of this right. However, after Mr. Shippy's late claim was filed, IDWR filed an Amended
Director's Report which recommended Doug and Darcy Mclnturff and Jeffery Shippy as coowners of this water right.
A trial on this water right was held in Coeur d'Alene on August 3, 2016. The only
element which was disputed was the ownership element. Both the Mclnturffs and Mr. Shippy
attended the trial, called witnesses, and offered exhibits.

II.
A.

STANDARD OF REVIEW

Director's Reports

Director's Reports of water claims are prima facie evidence of the nature and extent of a
water right. LC.§ 42-1411(4); Clear Springs Foods, Inc. v. Clear Lakes Trout Co., 136 Idaho
761, 764, 40 P.3d 119, 122 (2002). The objecting party has the "burden of going forward" with
evidence to establish any element which is in addition to or inconsistent with the description in
the Director's Report.
"Any party filing an objection to any portion of the director's report shall have the burden
of going forward with the evidence to rebut the director's report as to all issues raised by the
objection." State v. Hagerman Water Right Owners, 130 Idaho 736, 742 (1997)
Therefore, the Director's Report is prima facie evidence of the nature and extent of this
water right until the presumption afforded the Director's Report is rebutted. The burden of
going forward with evidence to rebut the Director's Report is placed on the Objectors to provide
evidence as to why the elements of the water right are not accurate.

B.

Collateral Attack on Licenses

The District Court has long held that licenses duly issued by the Idaho Department of
Water Resources cannot be collaterally attacked. "If a party is aggrieved by any aspect of a
license, that party's remedy is to seek an administrative review and then, if necessary, a judicial
review of the license. LC.§§ 42-1701(A) and 76-5270; Hardy v. Higginson, 123 Idaho 485, 849
P .2d 946. If the license is not appealed when issued, any attempt to appeal the license in a
subsequent judicial proceeding, like the SRBA, would constitute a collateral attack on the
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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license. See e.g., Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965); Bone v. City of
Lewiston, 107 Idaho 844,693 P.2d 1046 (1984)."

Supplemental Findings of Fact and

Conclusions of Law (Facility Volume) (Subcases 36-2048 et.al.) (July 31, 1998) at 11 - 12.

In the Facility Volume case, the Special Master held that the Claimant was bound by the
licenses for the rights at issue because Claimant did not appeal the remarks during the licensing
proceedings. The Court said that once a license is issued by IDWR, "any attempt to redefine a
license would be 'tantamount' to altering a real property right." Id. At 11. Idaho Code § 42-220.
In other words, if a licensee fails to appeal the condition of a license when the license is issued,
the licensee has no judicial remedy. Order Granting Motion to Alter or Amend; Amended
Findings of Fact and Conclusions of Law and Recommendation (Subcase 36-8099)(Aug. 20,

1999) at 3.
Based on long-standing case law, if an Objector disputes an element of a water right that
was decided in a license, he would ordinarily have no remedy. The reason is that disputes about
the elements of a water right are required to be brought during the licensing proceedings.
C. Dissolution of a Corporation

In Idaho, a corporation may be dissolved. When a dissolution of a corporation occurs,
the dissolved entity continues to exist, and may take steps to wind up and liquidate its affairs.
LC. § 30-1-1405 (1997) established that a dissolved corporation may, among other things, a)
collect its assets; b) dispose of its properties that will not be distributed to its shareholders, c)
discharge its liabilities, and d) distribute its remaining property among its shareholders according
to their interests.

III.

ISSUES

IDWR recommended this right to both the Mclnturffs and Mr. Shippy. The parties
dispute the co-ownership recommended in the Amended Director 's Report. None of the other
elements of this water right is in dispute. The basis of the claims is License 91-7094.

The

question brought at trial was whether the Mclnturffs own this water right, whether Mr. Shippy
owns this water right, or whether there is a basis for co-ownership of this right as recommended.
To answer the ownership question, the primary issues are:
1)
2)

Is there evidence that the claimants shared ownership of this license or water
right?
Does ownership of the place of use determine ownership of the license?

SPECIAL MASTER'S REPORT AND RECOl\.1MENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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3)
4)
5)
6)

Since this right is based on license 91-7094, who owned the license?
When Al and Judith Bruner entered into the 2001 contract, did the Bruners own
license 91-7094?
Did the 2001 contract transfer license 91-7094?
Was the Change of Ownership from the Bruners to the Mclnturffs valid?

IV.
A.

ANALYSIS

Duplicate Claims

IDWR received two separate claims for the water use based on license 91- 7094. The
water right was originally claimed by Darcy and Douglas Mcinturff. (IDWR Ex. 17). The
original Director's Report for this right recommended it as claimed by the Mclnturffs. (See,

Director's Report) Mr. Shippy filed an Objection to the original Director's Report for 91-7094.
In addition, Mr. Shippy filed a late claim for the same water use. The late claim was numbered
91-7893. IDWR recommended 91-7893 disallowed, and considered Mr. Shippy's claim as a
competing claim to 91-7094. The Amended Director's Report recommended both the Mclnturffs
and Mr. Shippy as co-owners of the water right.
The Mclnturffs' claim is based on the license and a contract entered into in 2001. The
Mcinturffs do not own the place of use described in the license.
The land described in the place of use is owned by Cedar Creek, LLC, of which Mr.
Shippy is a principal. Mr. Shippy's claim is based primarily on the ownership of the place of
use.

B. The Amended Director's Report
The Idaho Department of Water Resources issued a Director's Report, an Amended

Director's Report including all Claimants as co-owners, and a Supplemental Director's Report.
(IDWR Ex. 1, Ex.2, Ex.3). Prior to filing the Amended Directors Report, IDWR reviewed
documents provided by the Claimants showing their connection to this water right. (Testimony
of Chad Goodwin). Throughout the process, the Claimants provided documents to IDWR in
support of their theory of ownership. However, IDWR had difficulty determining which owners
had the better legal basis. Ultimately IDWR could not determine which of the claims was valid.
(IDWR Ex. 3);(Testimony of Chad Goodwin). Therefore, "[b]ased on the information presented
... IDWR determined there was a conflict concerning ownership. Both parties, the Mclnturffs,
and Shippy may have an interest in water right 91-7094. Because IDWR was not able to
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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determine which, if either, of the claimants had exclusive ownership of the water right, both
Claimants were listed as owners in the Amended Director's Report." (IDWR Ex. 3 at 4). The
Amended Director's Report is unusual because it added all of the competing claimants as owners

of a single water right. The Amended Director's Report determination of ownership is afforded
primafacie weight until rebutted.

C. Business Status
This water right began with an Application for Permit initiated by an unincorporated
business known as St. Maries Wild Rice Growers. (IDWR Ex. 4);(Testimony of Chad
Goodwin). The business was later incorporated with the State ofldaho. (IDWR Ex.6);
(Testimony of Chad Goodwin). On February 13, 1984, Jeffrey P. Baker and Steven W. Bruner
incorporated St. Maries Wild Rice, Inc. (Testimony of Chad Goodwin); (IDWR Ex. 6).
In 1987, the annual report for St. Maries Wild llice Inc. listed Al W. Bruner as the
registered agent in place of Steven W. Bruner. (IDWR Ex 6); (IDWR Ex. 12). The 1987 annual
report also listed Jeffrey P. Baker as President and Al W. Bruner as Secretary. (IDWR Ex. 12).
IDWR did not have documents in the licensing file for 91-7094 to show that St. Maries
Wild Rice Growers became St. Maries Wild Rice, Inc. or to show that St. Maries Wild Rice, Inc.
assumed the assets of St. Maries Wild Rice Growers. In addition, there was no assignment to St.
Maries Wild ruce, Inc. of permit 91-7094, nor was there a Change of Ownership filed for 917094 to change the name on the license from St. Maries Wild llice Growers to St. Maries Wild
Rice, Inc. (ID WR Ex. 3 at 3).
However, IDWR knew of the corporate changes from its familiarity with related water
right 92-7090. IDWR considered the Assignment of Permit for the related Water Right 92-7090.
In addition, IDWR considered that the address listed for St. Maries Wild Rice in the field exam
for 91-7094 (IDWR Ex. 11) was identical to the address for St. Maries Wild llice, Inc. in the
annual report. (IDWR Ex. 12). IDWR also considered records from the Idaho Secretary of
State's website showing that St. Maries Wild Rice, Inc. was administratively dissolved February

6, 1998.
D. Effect of License
The licensing process began with an Application for Permit for 91-7094, filed by St.
Maries Wild Rice Growers and received by IDWR on Oct. 4, 1983. (IDWR Ex. 4)(Testimony of
Chad Goodwin). The Application listed St. Maries Wild Rice Growers as the owners. The
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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application showed the owner of the place of use as Aaron Robinson. The basis for the water use
is listed as a long term lease with the landowner. Although there was disagreement about
whether IDWR should have required a written lease, there was no dispute that there was a lease
agreement. The Application for Permit was advertised for two weeks as required. (IDWR Ex.
19); (Testimony of Chad Goodwin).
IDWR approved the permit for 91-7094 on Nov. 22, 1983. (IDWR Ex. 4) (Testimony of
Chad Goodwin). The permit was in the name of St. Maries Wild Rice Growers. Saint Maries
Wild Rice Growers was incorporated in February of 1984 after the Application for Permit was
filed. (Testimony of Chad Goodwin) (IDWR Ex. 6, Ex. 7).
In August of 1984, IDWR received a Proof ofBeneficial Use signed by Al Bruner for St.
Maries Wild Rice Growers. (IDWR Ex. 5). IDWR received an Examination Fee Information
sheet from St. Maries Wild Rice on Sept. 5, 1986. (IDWR Ex. 9). A field examination was
conducted by IDWR on July 8, 1987. (IDWR Ex. 11). Al Bruner accompanied the field
examiner. (IDWR Ex. 3, Ex. 11). The license for 91-7094 was issued in the name of St. Maries
Wild Rice Growers on Nov. 21, 1991. (IDWR Ex. 13).
Although IDWR did not have information about the incorporation of St. Maries Wild
Rice Growers in its license file for this right, 91-7094, IDWR was aware of the corporate
changes from its file for 92-7090. In February 1984, Jeffery Baker and Steven Bruner
incorporated St. Maries Wild Rice, Inc. (IDWR Ex.6, Ex. 7). In 1987, the annual report for St.
Maries Wild Rice, Inc. was filed with the Secretary of State of Idaho. (IDWR Ex. 12). The
annual report showed that Al Bruner replaced Steven Bruner as the registered agent for the
company. Jeffrey Baker was listed as President, and Al Bruner as the Secretary. The Secretary
of State's records showed St. Maries Wild Rice, Inc. was administratively dissolved in February
1998. (IDWR Ex. 3 at 4).
Permit 91-7094 was not assigned to St. Maries Wild Rice Inc., and there was no Change
of Ownership filed to change the name on the license to St. Maries Wild Rice, Inc. (IDWR Ex.
3); (Testimony of Chad Goodwin). However, IDWR knew of the Assignment of Permit from St.
Maries Wild Rice Growers to St. Maries Wild Rice, Inc. for related water right 92-7090. (IDWR
Ex. 10). Furthermore, IDWR compared the address listed for St. Maries Wild Rice in the Field
Exam (Ex. 11) and noted that the same address for St. Maries Wild Rice, Inc. was listed for St.
Maries Wild Rice. (IDWR Ex. 3).
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
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In 1986, an Assignment of Permit was filed with IDWR for related right, 92-7090,
changing ownership from St. Maries Wild Rice Growers to St. Maries Wild Rice, Inc. (IDWR
Ex. 10). This Assignment of Permit changed the ownership from St. Maries Wild Rice Growers
to St. Maries Wild Rice, Inc. (IDWR Ex. IO);(Testimony of Chad Goodwin). There was no
corresponding Assignment of Permit for this right, 91-7094. IDWR understood, however, that
the changes for 92-7090 could likely have been intended for 91-7094 as well. (IDWR Ex. 3).
Nevertheless, the License remained in the name of St. Maries Wild Rice Growers from
the time it was issued in 1991 until a Change of Ownership was filed August 17, 2005. (IDWR
Ex. 13); (IDWR Ex. 15). The Change of Ownership form lists the name of the former owner as
Alexander Bruner, and the name of the new owner as Douglas Mcinturff. (IDWR Ex. 15). The
Department sent a letter to the Mclnturffs on Dec. 5, 2006 indicating that IDWR had processed
the change of ownership in favor of the Mclnturffs. Neither the recorded prior owner, St. Maries
Wild Rice Growers, nor the prior owner listed on the Change of Ownership, Mr. Bruner,
challenged the change.

E. Sales Agreement
The Mclnturffs' claim to this license is based primarily on a contract. In 2001,
Alexander and Judith Bruner sold their wild rice harvesting and equipment, incidental
equipment, harvesting agreements and other items. These items were sold to Douglas and Darcy
Mcinturff and documented by a contract. (ID WR Ex. 22)(Testimony of Chad Goodwin). The
contract entitled Sale of Wild Rice Harvesting Business specifically addressed water rights. The
contract said, "This sale and transfer will include all equipment, leases, water rights, harvest
agreements, good will and other items, owned by the Bruners, associated with the wild rice
industry in St. Maries." Id. The contract was intended to transfer and could only transfer those
water rights which were owned by the Bruners. This is consistent with the notion that a seller
may not legally transfer a thing which he does not own.
The 2001 contract indicates that it intended to transfer water rights. It is unclear what
water rights were to be sold. The contract language states, "[t]he existing water rights included
are registered with the Idaho Department of Water Administration as No. 92-07090 and No. 9107094. These are valuable and absolutely essential to the operation. They are legal licenses
which permit pumping water from the rivers into the fields at the specified rate. The licenses
pertaining to Jeff Bakers (sic) fields were given to him earlier." (IDWR Ex.14).
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
FINDINGS OF FACT AND CONCLUSIONS OF LAW
S:\BASIN FOLDERS\CSRBA\MRR\Basin 91\7094.mcinturff.shippy.doc

7

000116

The contract describes licenses 92-7090 and 91-7094 as registered with ID WR. The
contract also indicates that Jeffrey Baker had previously obtained licenses. It is unclear whether
92-7090 and 91-7094 were listed because they were licenses which Jeffrey Baker had previously
obtained, or these were licenses which were intended to be sold by Alexander and Judith Bruner.
However, it is clear from the License for 91-7094 (IDWR Ex. 13) that at the time the license was
issued, it was owned by St. Maries Wild Rice Growers. There is no evidence showing a transfer
from St. Maries Wild Rice Growers to Al Bruner. IDWR understood from the related subcase
92-7090, that St. Maries Wild Rice Growers had become St. Maries Wild Rice, Inc. IDWR
learned that St. Maries Wild Rice, Inc. was administratively dissolved in 1998. (IDWR Ex. 3).
IDWR also knew that Al Bruner was listed as an officer of St. Maries Wild Rice, Inc., and had a
connection to the assets of that business.
At the time the contract between the Mclnturffs and the Bruners was entered into in 2001,
Alexander and Judith Bruner were not listed in IDWR's records as owners oflicense 91-7094.
Nevertheless, it was reasonable for IDWR to connect the Bruners with the license for 91-7094
and to process the Change of Ownership in favor of the Mclnturffs. That Change of Ownership
is not challenged by St. Maries Wild Rice Growers, St. Maries Wild Rice Inc., or the Bruners.
The 2001 contract price for the wild rice business was $15,000. (IDWR Ex. 22). The
contract was signed by Alexander and Judith Bruner, and Douglas and Darcy Mcinturff. The
contract states it was entered into on July 15 th 2001. (IDWR Ex. 22 at 1). The signature page
identifies the date of the signatures as June of 2006, and October 2006. The signature page
indicates that it was documenting an agreement which had taken place on July 15, 2001. (IDWR
Ex. 22 at 3).

G.

Change of Ownership

In August of 2005, a Change of Ownership form was submitted to IDWR for water right
91-7094. (IDWR Ex. 15). The Change of Ownership form was submitted to IDWR along with
the 2001 contract between the Mclnturffs and the Bruners. (IDWR Ex. 14). The Notice of
Change in Water Right Ownership requested a change in ownership from Alexander Bruner to
Douglas Mcinturff. (IDWR Ex. 15).
ID WR acknowledged the change of ownership for water rights 91-7094 in a letter to the
Mclnturffs dated December 5, 2006. (IDWR Ex. 16). The letter has a reference line which
indicates "Change of Ownership for Water Right Nos. 91-7094 & 92-7090" Id. The letter
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
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indicates that the Change of Ownership was processed by IDWR. "The department
acknowledges receipt of correspondence changing ownership of the above referenced water
rights to you." Id.
The Change of Ownership process is set forth in LC. § 42-248. That statute establishes a
process for notification of changes in ownership or changes of address of a water right owner.
The statute requires notice to IDWR of any change in ownership. The notice is required to be
provided to IDWR within 120 days of a change. It appears that the primary focus of the statute
is to allow IDWR to maintain accurate records. Accordingly, the statute states that IDWR will
provide notice of the proposed change to the prior owners. "[A] notice of the action is mailed to
the address and owner of the water right shown in the records of the department of water
resources at the time of mailing the notice." LC. § 42-248(3).
There is no evidence that notice of the Change of Ownership was mailed to the owner of
record, St. Maries Wild Rice Growers, or St. Maries Wild Rice, Inc. In addition, there is no
evidence that notice of the Change of Ownership was mailed to Alexander Bruner. However,
IDWR approved the change, and there is no challenge to that process from any of the prior
owners.

V.

FINDINGS

The Amended Director's Report included both the Mclnturffs and Mr. Shippy as coowners of this water right. It appears that this conclusion was based on confusion as to which
Claimant should be the owner. In reviewing the testimony at trial, the exhibits admitted, and the
file ofrecord, there is no evidence that shows a basis for co-ownership of this water right. The
Mclnturffs and Mr. Shippy did not enter into any contracts. The Mclnturffs and Mr. Shippy did
not have any common land ownership. The Mcinturffs and Mr. Shippy did not enter into any
common leases. There are no records such as licenses or transfers which show a common
interest in this right shared by the Mclnturffs and Mr. Shippy. Competing claims, unless
unobjected to, are not evidence of co-ownership. Therefore the Court concludes that the
Mclnturffs and Mr. Shippy are not co-owners of this water right.
Mr. Shippy's claim relies primarily on his legal theory that the ownership of the place of

use determines the owner of the license and thus the water right. Mr. Shippy gave a cogent and
well-reasoned argument relating to ownership of land and water rights which are appurtenant to
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the place of use. However, this Court thinks the better reasoned argument is that land ownership
does not always determine the ownership of a water right used on the place of use. The notion
that a place of use and a water right may have different owners is well established. First Security

Bank of Blacifoot v. State, 49 Idaho 740 (1930). Therefore, the Court concludes that Mr.
Shippy's ownership of the place of use does not control the question of who owns the water
right. That is particularly important where, as here, ownership originated in a license.
Therefore, the Court concludes that Mr. Shippy or Cedar Creek, LLC's ownership of the place of
use, does not determine ownership of the water right.
This right is based on license 91-7094. The license was duly issued by IDWR after an
Application for Permit, publication notice, Proof of Beneficial Use, and a field exam. The
license was issued to St. Maries Wild Rice Growers. Although IDWR did not have an
Assignment of Permit for this license to St. Maries Wild Rice, Inc., it was reasonable to conclude
from the facts including the Assignment of Permit for related 92-7090, that the permit and
license for 91-7094 were intended to transfer to St. Maries Wild Rice, Inc. There was no
evidence at trial showing St. Maries Wild Rice Growers did not intend to transfer the permit and
license to the corporation. Therefore, it is reasonable to conclude that St. Maries Wild Rice, Inc.
owned the license for 91-7094.
The next question is whether Al Bruner acquired the license for 91-7094. The
connections between Al Bruner and St. Maries Wild Rice, Inc. are numerous. Al Bruner signed
the Application for Permit filed by St. Maries Wild Rice Growers. Al Bruner filed the 1987
annual report for St. Maries Wild Rice, Inc. Mr. Bruner was listed in the 1987 annual report as
the Secretary and agent of the corporation. The corporation was administratively dissolved
February 6, 1998. In 2001, Mr. Bruner entered into a contract with the Mclnturffs which
identified license 91-7094. There were no intervening events such as a Transfer which
transferred ownership of the license to another person or entity.
It would have been helpful to have direct evidence of what happened to the assets of St.
Maries Wild Rice, Inc. at the dissolution of the corporation. However, it is reasonable to assume
that Mr. Bruner acquired some of the assets of the business which had not been transferred or
sold prior to the dissolution. It is known that Mr. Bruner acquired some assets of the dissolved
corporation as shown by the Statement of Jeffrey P. Baker and Mary Lou Baker in related
subcase 92-10502 (IDWR Ex. 28 from trial in 92-10502) Therefore, the Court concludes that it
SPECIAL MASTER'S REPORT AND RECOMMENDATION;
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is more likely than not that Mr. Bruner acquired license 91-7094 when the corporation was
dissolved. Accordingly, the sale of 91-7094 is consistent with Idaho Code provisions which
allow a corporation to distribute its remaining property to shareholders. LC.§ 30-1-1405 (1997).
Accordingly, nothing in the record disputes Mr. Bruner's right to sell license 91-7094.
As a result, the 2001 contract between the Bruners and the Mclnturffs can be read to
convey license 91-7094. (It should be noted that the 200 I contract should not be read to convey
related license 92-7090 because Transfer 454 7 changed ownership prior to the 2001 contract.)
The Change of Ownership which was filed in 2005 and approved by IDWR in 2006 was
therefore valid for 91-7094.
The Court is mindful of the reasonable argument regarding appurtenance of water rights
made by Mr. Shippy. His argument was made clearly and contained good reasoning.
Nevertheless, the Court ultimately finds that the facts of record, the License and Change in
Ownership determine ownership in this subcase. Therefore, the owners of this water right are
Douglas and Darcy Mcinturff.

VI. Recommendation
After considering the pleadings, evidence, testimony and legal arguments of the parties
this Special Master concludes that the Mclnturffs are the owners of water right 91-7094.
Based on the file and record herein, IT IS RECOMMENDED that water right 91-7094 is

decreed with the elements as set forth in the attached Special Master's Recommendation for
Partial Decree.

DATED: October 6, 2016.

~~Mf«
Coeur d'Alene-Spokane River Adjudication
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54(b) FOR

Case No. 49576
Water Right 91-07094

NAME AND ADDRESS:

DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810

SOURCE:

ST JOE RIVER
TRIBUTARY: COEUR DALENE LAKE
UNNAMED STREAM
TRIBUTARY: ST JOE RIVER

QUANTITY:

1. 40

210.00

CFS
AFY

PRIORITY DATE:

11/23/1983

POINT OF DIVERSION:

T46N R0lW S18 LOT 2
LOT 2

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

(NENW
(NENW

PURPOSE OF USE
Irrigation

Irrigation
T46N R0lW S07 LOT 4
S18 LOT 1
LOT 7
70.0 Acres Total

Within Benewah County

PERIOD OF USE
03-15 TO 11-15

(SWSW) 1. 5
(NENE) 1. 5
(SWNE) 5. 0

QUANTITY
1. 40
CFS
210.00 AFY

Within Benewah County
SESW 22.0
NWNE 23.0
(NENW)17.0
LOT 2

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE.
I.C. SECTION 42-1412(6).

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules.

RECOMMENDATION

Eric J. Wildman
Presiding Judge of the
Coeur d'Alene-Spokane River Adjudication

OCT -6 2016

CSRBA -PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
Water Right 91-07094
File Number: 00042

Page 1
Oct-06-2016
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DISTRICf COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

IN THE DISTRICT COURT OF THE FIFTH
STATE OF IDAHO, IN AND FOR THE
In Re CSRBA
Case No. 49576

NOTICE OF ISSUANCE OF
SPECIAL MASTER'S
RECOMMENDATION
Water Right(s): 91-07094

On October 06, 2016, Special Master BRIGETTE BILYEU
issued a SPECIAL MASTER'S RECOMMENDATION for the above subcase(s)
pursuant to CSRBA Administrative Order 1 (A0l), Section 18a.
Pursuant to CSRBA Administrative Order 1 (A0l), Section 18a, any
party to the adjudication including parties to the subcase, may file a
Motion to Alter or Amend on or before the 28th day of the next month.
Failure of any party in the adjudication to pursue or participate
in a Motion to Alter or Amend the SPECIAL MASTER'S RECOMMENDATION
shall constitute a waiver of the right to challenge it before the
Presiding Judge.

DATED October 06, 2016.

NOTICE OF ISSUANCE

PAGE 1
10/06/16
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DISTRICT COUR't :"cSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

OCT - 6 2016

IN THE DISTRICT COURT OF THE FIFTH~-mB:y=~-;=~-;=~-:,-=-~-:-=-~:i-=-ro-=-.-,-T---.-~--~-~
. ·~-STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re CSRBA
Case No. 49576
____________

)
)
)

CERTIFICATE OF MAILING

)

Water Right(s): 91-07094

CERTIFICATE OF MAILING
I certify that a true and correct copy of the SPECIAL MASTER'S
REPORT, SPECIAL MASTER'S RECOMMENDATION FOR PARTIAL DECREE and NOTICE
OF ISSUANCE OF SPECIAL MASTER'S REPORT AND RECOMMENDATION were mailed
on October 06, 2016, with sufficient first-class postage prepaid to
the following:
DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098

DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810
Phone: 208-689-9308
JEFFREY C SHIPPY
95 FERGUSON ST
ST MARIES, ID 83861
Phone: 208-582-0582

CERTIFICATE OF MAILING

PAGE 1
10/06/16
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DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho
Albert P. Barker, ISB #2867
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com

NOV 2 8 2016
BY-----------:C~le~rkDeputy Clerk

'---------·

Attorneys for Jeffrey C. Shippy

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InReCSRBA
Case No. 49576

____________

SUBCASE NO. 91-7094

)
)
)
)
)
)
)

MOTION TO ALTER OR AMEND
SPECIAL MASTER'S REPORT AND
RECOMMENDATION

I.
INTRODUCTION
The Department of Water Resources was unable to determine the owner of this
water right based on the competing claims and objections filed by Douglas and Darcy
Mcinturff ("Mcinturff') and Jeffrey Shippy ("Shippy"). The Director then recommended
both claimants be recognized as owners of the right. Both parties objected to this joint
ownership concept.
A trial on this water right was held in Coeur d'Alene on August 3, 2016. The
Special Master's Report and Recommendation; Findings of Fact and Conclusion of Law
(SMRR) was filed October 6, 2016. Mr. Shippy then consulted counsel and asked for
MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
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assistance. The Report and Recommendation appeared on the Docket Sheet on
November 1, 2016. This firm has contemporaneously entered a Notice of Appearance in
this subcase on his behalf and is filing this Motion to Alter or Amend. This Motion to
Alter or Amend is timely filed.
The only issue at trial was ownership of water right 91-7094. The Special Master
recommended that Mcinturff be recognized as the owner. However, the rightful owner of
this right is Cedar Creek Ranch, LLC, for the reasons discussed in this Motion.
The basis of this Motion is that not all relevant material facts were properly
addressed in the Report and Recommendation or given the correct weight by the Special
Master. There is no dispute that the water right license was issued in the name of St.
Maries Wild Rice Growers, for the right to use 1.40 cfs on 70 acres of land. Condition
No. 2 of the license stated that the right was appurtenant to that 70 acres located in
Township 46 North, Range 01 West, Section 7 and Section 18. At the time oflicensing,
the land was owned by Aaron and Jeanne Robinson, so the right was appurtenant to
Robinson's land, not St. Marie's Wild Rice Growers' land. Indeed, it owned no land.
Condition No. 6 of the license made it clear that the license granted no right-of-way or
easement across the lands of another, and that the Department has no authority to grant
such a right-of-way.
The Director concluded that he could not make a determination on which party
claiming the right should be recognized as the owner of the right, so recommended it in
the names of both Mcinturff and Shippy as co-owners. However, the Special Master
recommended that the partial decree be issued, neither to St. Maries Wild Rice Growers
and nor to the owner of the property. Instead, the Special Master recommended that the
MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
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right be decreed to Mcinturff. Mcinturff claims to have some interest in the license, but
he has no right to use the water on the appurtenant property.
II.

STATEMENT OF FACTS
The material facts in this case do not appear to be in dispute. Based on the facts,
the rights should be decreed in the name of Cedar Creek Ranch, LLC.
St. Maries Wild Rice Growers was an unincorporated association between Al
Bruner and Jeffrey Baker. In 1983, this Association filed an Application for Permit No.
91-7094 to use water on property owned by Aaron and Jeanne Robinson to grow wild
rice. As the Court recognized, the application asserted that there was a "long-term lease"
with the landowner. No such lease was submitted with the application or produced at
trial. That is because there was none. The Association had only a year-to-year
agreement with the Robinsons. Testimony of Jeff Shippy and Jeff Baker. Mr. Baker
testified that the Robinsons did not want their property tied up in a long term lease. Even
though the Robinsons did not grant a long-term lease, the application signed by Al
Bruner, asserted that such a lease existed even though he knew there was no long-term
lease. Testimony of Jeff Baker 1•
When the application for the water right was filed and the license was granted,
because the right was appurtenant to the Robinson's land, both Robinsons and the
Association believed the right belonged to the landowner who had control over the use of
the property. Testimony of Jeff Baker. Mr. Baker made it clear to Mr. Bruner that he

1

A water right clearly cannot be perfected in trespass. Lemmon v. Hardy, 95 Idaho 778 (1974). Similarly,
a water right should not be perfected by way of a fraudulent misrepresentation.
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believed the Association was acquiring a water right on behalf of the property owners, in
part, because there was no long-term lease. Id.
St. Maries Wild Rice Growers, Inc. was incorporated in 1984. However, Permit
No. 91-7094 was not assigned to St. Maries Wild Rice Growers, Inc. by the Association
after the Company was incorporated. No change of ownership form was filed. The
Company was administratively dissolved in 1988.
The Association did assign a different permit, No. 92-7090, to the Company but

did not assign No. 91-7094. The Court concluded that the Department "understood" that
the Association "could likely have intended" to make the same transfer. Report and
Recommendation, p. 7. This assumption is not supported by the record or the law. There
is no way the Department could have had such an understanding from a total lack of
evidence. If the Association was diligent enough to transfer one permit, it is more logical
that it did not intend to transfer the other without going through the same formalities.
There is no evidence of a transfer to Mr. Bruner either. At the very least, Mcinturff has
not carried his burden of proving that a transfer from the Association to the Company or
from the Company to Mr. Bruner actually occurred. Speculation is insufficient to
transfer a property right. Idaho Code § 55-601, requires a writing to transfer a property
right. No such writing exists.
It was not until 2005, that a change of ownership was filed by Mcinturff seeking
to change ownership to himself from the Association. No deed or other document of
transfer from the Association to any entity was provided as required by Idaho Code § 42207. No notice of the change of ownership was provided to the Association, the
Company, or the owners of the appurtenant property. No public notice was given either.
MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
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The fact that there was no challenge in 2005 to that change of use by people who were
not given notice of the change proves nothing.
There is no evidence that this water right ever passed to Mr. Bruner from the
Company for him to convey anything to Mcinturff. The Special Master referred to the
corporate dissolution statute, I.C. § 30-1-1405, for the proposition that a dissolved
corporation may wind up its affairs. That is true, but there is no actual evidence that the
corporation ever did so. Idaho Code§ 30-l-1405(2)(a) specifically provides that
dissolution alone does not transfer title of the corporation's property. Yet, the Court
seemed to assume that Al Bruner had the authority to transfer the Corporation's property
to Mcinturff. But, the water right was never transferred from the Company to Mr.
Bruner. As a property right, it had to be transferred in writing. Idaho Code § 55-601; §
9-604. Never having title to the water right transferred to him, he had no authority to
transfer title from himself to anyone else.
Mcinturff's speculative purchase of the water rights from someone who had no
actual title to the water rights was not effective to transfer title to Mcinturff.
Jeff Shippy and Cedar Creek Ranch, LLC's ownership of the land to which the
water right is appurtenant is undisputed. In 1983, the land belonged to Aaron and Jeanne
Robinson, Mr. Shippy's parents. Shippy testified that the land had passed to him by deed
from his parents. The deeds themselves were not introduced into evidence. However,
they are public records recorded in the county and the Court can take judicial notice of
these public records. I.R.E. 201; see Gilbert v. Bank ofAmerica, Case No. l: 11-CV00272-BLW, Memorandum Decision and Order (Sept. 26, 2012) (granting motion to take
judicial notice of deed as a public record.)
MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
RECOMMENDATION

5

000128

Through a series of gift deeds, title was passed to Mr. Shippy from his parents
over time from 1993 to 1999. Copies of the deeds to Mr. Shippy are attached as Exhibits
A, B, C and D. Notably, there is no exception in the deeds excluding transfer of the
appurtenant water rights. As appurtenances to the land, the water rights passed to Mr.
Shippy from the Robinsons, as a matter oflaw. There is no dispute that water right 917094 is appurtenant to Shippy's land. There is also no dispute that Mcinturff has no
long-term lease, no easement, no right-of-way and no right to access the place of use for
this water right.
Mcinturff cannot be awarded ownership of this water right. He has not carried his
burden of proof that title was properly passed to him by virtue of a contract between Mr.
Bruner, in his own name, and Mr. Mcinturff. His unilateral effort to change ownership to
his name without the necessary written transfer documents is of no effect. He has no
right to put the water to beneficial use. He has no right even to be on the place of use.
He is merely trying to extract money from Mr. Shippy.
Mr. Shippy on the other hand, is the undisputed owner of the place of use to
which the water right is appurtenant. His title was passed to him by recorded deeds.
Title has since passed to Mr. Shippy's LLC, Cedar Creek Ranch, LLC. Exhibit E. The
deeds did not sever the water rights. The only testimony about the intent of the
Association in obtaining this water right in the first place was from Mr. Baker, a member
of the Association, who was very clear that the Association's intent was to keep the water
right as an appurtenance of the land.
II
II
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III.

SUMMARY OF THE ISSUE

The IDWR 706 Report (IDWR Exhibit 1 at trial). p. 1, states, "After investigation
of the claim, ID WR was unable to make a detennination which, or if any. of the
claimants had exclusive ownership of the water right." While a water right was perfected
by putting water to use on the place of use, ownership stayed with the land. It has never
been severed by deed.
There are a number of reasons that the right cannot be decreed in the name of
Mcinturff. Mclnturff claims title through St. Maries Wild Rice Growers. Therefore, he
has the burden of proving both St. Maries Wild Rice Growers• ownership and that
whatever interest the Association had was effectively passed to him. He has proved
neither. Second, since the Director was unable detennine which party was the owner, no
presumption that the Director's recommendation regarding ownership is correct applies.
So the burden falls to the parties claiming ownership. Third, the evidence at trial
supports the finding that the water right was intended to be appurtenant to the land, and
as an appurtenance, it passed by operation of law, along with the deed to Jeffrey Shippy.

IV.
DISCUSSION

The 706 Report, p. 2, correctly states that application for Pennit 91-9074 was
made in the name of St. Maries Wild Rice Growers ("SMWR") and that the company did
not own the property on which the place of use is located. The property was owned by
Aaron and Jeanne Robinson.
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The seminal decision from the Idaho Supreme Court on appurtenance is the case
of Joyce Livestock Co. v. United States, 144 Idaho 1 (2007). There, the Court held that
stockwater rights on public lands were appurtenant to the rancher's home property and
patented property, even though the beneficial use (cattle drinking the water) occurred on
federal land. The Court went on to hold that the water right passes with the property to
which it is appurtenant even though not mentioned in the deed. 144 Idaho at 13-14.
"Unless they are expressly reserved in the deed or it is clearly shown that the grantor
intended to reserve them, appurtenant water rights pass with the land even though they
are not mentioned in the deed and the deed does not mention "appurtenances." Id at 14.
So title to the water rights passed with the deeds to the home ranch property to
subsequent buyers. See Bagley v. Thomason, 149 Idaho 799,803 (2010). The water right
is conveyed, even though the deed does not expressly mention the water right, via the
same instrument that conveyed the land to which the water right is appurtenant. Crow v.

Carlson, 107 Idaho 461, 690 P.2d 916 {1984), I.C. § 42-220. In Mullinix v. Killgore 's
Salmon River Fruit Co., the Court reaffinned that "a water right is appurtenant to the land
and transfers with the conveyance of the land." 158 Idaho 269,277 (2015).
Here, there is no question that water right 91-7094 is appurtenant to Shippy' s
property. The deeds to Mr. Shippy do not exclude appurtenant water rights. Therefore,
under Joyce Livestock, the water rights were transferred to and belong to Shippy.
It is possible, in limited circumstances, for an owner of the water right to be
someone other than the landowner of the place of use. First Security Bank ofBladifoot v.

State, 49 Idaho 740 (1930). This is not such a case. The First Security Bank case
involved a situation where a farmer acquired a water right on land he leased from the
MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
RECOMMENDATION
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State. The case came to the court on a proposed transfer of the place of use. The First

Security Bank court noted that a water right "is not necessarily appurtenant to the land on
which it was used." Id at 746. Whatever the merits of that statement. it is demonstrably
not true when applied to the facts of this case. The Association's license makes it clear
that the water right is appurtenant to the Robinson's land. Mr. Baker's testimony
confirms that was the Association's intent. Moreover, the statement in Al Bruner's
application is false. There was no long-term lease here, unlike in the First Security Bank
case. Rather, this right was initiated with the understanding of the landowners and the
Association that it was an appurtenance of the real property. A water right cannot be
initiated by trespass on private land. Lemmon v. Hardy, 95 Idaho 778 (1974). Likewise,
the Court should not countenance a water right holder obtaining a water right based on an
understanding that the right is appurtenant to the land and then allow his (alleged)
successor to disavow the basis for obtaining the right in the first place.
IDWR's "Notice of Change in Water Right Ownership" form requires a copy of
the most recent deed, title policy, contract of sale or other legal document indicating
ownership of the water right. Idaho Code§ 42-207. This requirement was not followed.
A deed or writing separating the appurtenant water right from the place of use was not
submitted in 1981 with the original application. The required deed or writing was not
submitted in 2005 with the filing of the Bruner/Mcinturff change of ownership form. It
was not submitted because such a deed does not exist.
The current landowner agrees that the water right was properly perfected but
ownership remained with the landowners. Ownership was never separated from the land.
II

MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
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V.
No Collateral Attack

Shippy's claim in this proceeding is not a collateral attach on a license. Here the
license was issued to the Association. The application was made based on a claim of a
long-term lease, which did not exist. The license makes it clear that the water right was
to be appurtenant to the land and that the license granted the Association no right of
access2• The land was deeded to Mr. Shippy and the water rights passed along with the
deed. The Association does not dispute his claim. Indeed, the only surviving member of
the Association, Jeff Baker, supports Shippy's legal ownership. All of this is consistent
with the express terms of the license to the Association.

VI.
Remedy

The Association, the Company, Mr. Bruner and each of them did not have a deed
to the water right. Mcinturff, who claims to be the successor to the Association, does not
have a deed or even a lease. To award him any part of ownership in the water right
appurtenant to Shippy' s land would reward speculation and be a miscarriage of justice
and contrary to the intent of Idaho Code.
Specifically, Mr. Shippy requests the court award the Water Right No. 91-9074 to
Shippy and/or Cedar Creek Ranch, LLC as sole owner.
II
II

II
2

If anything, Mclnturff's assertion that the right is not appurtenant to the land, as In the First Security

Bank case, conflicts with the face of the license and would be a collateral attack.
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VII.
Conclusion

Condition No. 2 clearly places ownership of the water right with the owner of the
place of use. Ownership passed to Shippy by operation oflaw. Condition No. 2 is
consistent with well-established Idaho statutes, administrative procedures, and case law.
Mcinturff cannot establish a written claim of title back to the Association, even if the
right was perfected by the Association and was not intended to be appurtenant to the
Robinson's land. After consideration of all the facts, the evidence will show that the
right should be decreed in favor of Mr. Shippy.
DATED this ~ a y of November, 2016.

Al ert P. Barker
Attorneys for Jeffrey C. Shippy

MOTION TO ALTER OR AMEND SPECIAL MASTER'S REPORT AND
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the :2,-(day of November, 2016, I served true and
correct copies of the foregoing upon the following by the method indicated:

SRBA District Court
253 3 rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

Director oflDWR
P.O. Box 83720
Boise, ID 83720-0098

_ _ U.S. Mail, Postage Prepaid
~ Hand Delivery

_ _ Overnight Mail
Facsimile
Email

----/- U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

➔-U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email
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258:611
STATE OF IDAHO )
: ss
County of Benewah )
On-,this 2Slli day.of October, in the year 201 O, before me, the un~ersigued, a notary publie,in
and for the.State ofldaho, personally appeared, JEFFREY C. SHIPPY and DEANNAD. SH,IPPY,
known to me to be the persons whose names are subscribed to the above and foregoing QUITCLAIM
DEED, and acknqwleclged to me-that they executed the same.
IN WlTNBSS WHEREOF, I have hereunto set my hand atld affixed my official seal
the date last above written.
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11-29-'16 14:10 FROM- BARKER ROSHOLT SIMPS

T-128 P0002/0004 F-266

2083446034

DIS AICT COURT· C BA
Fifth Judicial District
County of Twin Falls• State of Idaho
Albert P. Bark.er, ISB #2867

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St.• Ste. 102
P.O. Box 2139
Boise, ID 83701 k2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com

NOV 29 2016

BY------,(~1~ro-o;'-pu-~-~-lerk-k

Attorneys/or Jeffrey C. Shippy

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InR.eCSRBA
Case No. 49576

___________

)
)
)
)
)
))

SUBCASE NO. 91-7094
SUPPLEMENT TO MOTION TO
ALTER OR AMEND SPECIAL
MASTER'S REPORT AND
RECOMMENDATION

COMES NOW Jeffrey Shippy by and through his attorneys of record and hereby

submits this supplementation to correct a citation in the Motion to Alter or Amend filed
on November 28. 2016.
At page S, we cited Idaho Code § 9-604 for the proposition that the property right
had to be transfeJTed in writing. The oorrect citation is Idaho Code§ 9-505(4). the statute
of frauds. See also Idaho Code§ 9-503; Olso11 v. Idaho Department of Water Resout-ces,

lOS Idaho 98, 101 (1983). The numbers were garbled in my editing.
II
II
II
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11-28-' 16 14: 10 FROM- BARKER ROSHOLT SI MPS

DATED this

!:J.:

2088446034

T-128 P0003/0004 F-266

of November. 2016.
BARKER ROSHOLT & SIMPSON LLP

pe:_

Albert P. Barker
Attorneys for Jeffrey C. Shippy
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REPORT AND RECOMMENDATION
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11-29-'16 14:10 FROM- BARKER ROSHOLT SIMPS

2083446034

T-128 P0004/0004 F-266

CERTIFICATE OF SERVICE

f/ay

I HEREBY CERTIFY that on the 2
of November, 2016, I served true and
correct copies of the foregoing upon the following by the method indicated:
SRBA District Court

253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
__J>vernight Mail
---¥!acsimile
_ _ Email

Darcy and Douglas Mcinturff

1_ _ Hand
U.S. Mail, Postage Prepaid
Delivery

17786 E. Canary Creek Rd.
Cataldo, ID 83810

Overnight Mail

Facsimile
Email
Director of IDWR
P.O. Box 83720
Boise, ID 83720·0098

---i:u.s.

==

Mail, Postage Prepaid
Hand Delivery
Overnight Mail

Facsimile
Email

Albert P. Barker

SUPPLEMENT TO MOTION TO ALTER OR AMEND SPECIAL MASTER'S

REPORT AND RECOMMENDATION
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..
V

V

DI THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

CSRBA

STATE OF IDAHO, DI ARD FOR THE comr.rY OF TWIB FALLS

253 - 3RD AVENUE NORTH
TWIN FALLS, ID

2/01/2017
9: 00

Special Master: BRIGETTE BILYEU

a.m.

{PT)

COURT MINUTES

Sub Case No. 91-07094
This was the time and place set for the HEARING ON MOTION TO ALTER OR AM
END

APPEARANCES BY:
DARCY MCINTURFF

C

--

DOUGLAS MCINTURFF

C

--

DOUGLAS MCINTURFF

0

--

(gEFFREY C SHIPpY¼
JEFFREY C SHIPPY

flA.crna

J~y ~-,;..... ~ - ~ ,;,..._

O -R

--

ALSO PRESENT:

BARKE])- VTC

ALBERT P BARKER

e.. -:,.....:l:acJ..k -

IDWR

Court Minutes

@BERT P

/ v--rc..

Baxter/Blades/Carter_@urtn:evzvL-
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DISTRICT CO A · RBA
Fifth Judicial District
County of Twin Falls • State of Idaho

MAR 23 2017
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL

r1T_R_I_C_T_O_F_T_H_E--(,.;...:=~c,._..,,.Cl.,...erk...-

ilpuiy C1erk
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
InReCSRBA
Case No. 49576

)
)
)

Water Right 91-7094
ORDER ON MOTION TO ALTER OR AMEND

I. PROCEDURALBACKGROUND
This is a subcase where two claimants asserted ownership of a water right to grow wild
nee. The right is based on a license. The land where the water right is used is owned by Cedar
Creek, LLC, which is connected to claimant Jeffrey Shippy. Mr. Shippy's claim to the water
right is based on ownership of the land and transfers of title to that land.
The competing claimants are Doug and Darcy Mcinturff.

The Mcinturffs claimed

ownership of the water right as successors to the license holder. The permit and license were
issued to St. Maries Wild Rice Growers. A trial on this water right was held in August 2016.
Both Mr. Shippy and the Mclnturffs represented themselves pro se during the trial. A Special

Master's Report and Recommendation was issued for this water right October 6, 2016.
Subsequently, Jeffrey Shippy filed a Motion to Alter or Amend and was represented by
counsel. A hearing was held on the Motion to Alter or Amend

The Motion to Alter or Amend

asked the court to reconsider the determination of ownership of this water right. The ownership
element was the only element disputed at trial.
Water right 91-7094 is based on a license. The right was claimed by Doug and Darcy
Mcinturff, and the original Director 's Report recommended the Mclnturffs as owners. After the
Director's Report was filed, Mr. Shippy filed an Objection and competing late claim numbered
91-7893. IDWR investigated the competing claims and was unable to determine that either the
Mclnturffs or Mr. Shippy had exclusive ownership of the water right.

IDWR disallowed

91-7893 (the competing claim) and filed an Amended Director's Report for 91-7094.

The

Amended Director's Report recommended the Mclnturffs and Mr. Shippy as co-owners of the
water right.
ORDER O:"i '10TIO:\ TO ALTER OR AMEND
S:\BASIN fOLDERS\CSRBAIOrders\Basm 91\7094 Order on motion for sumjudg.docx
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A water permit was filed by St. Maries Wild Rice Growers in 1983. IDWR issued the
license in 1991 to St. Maries Wild Rice Growers, an unincorporated entity. Ten years later, in
200 I, the Mclnturffs purchased a wild rice business from Alexander and Judith Bruner. The
contract between the Mcinturffs and the Bruners included terms for purchasing equipment,
leases, water rights, and other items. The Idaho Department of Water Resources processed a
Change of Ownership in 2005 filed by the Mclnturffs. The Change of Ownership asked IDWR
to recognize an ownership change from St. Maries Wild Rice Growers to the Mcinturffs. IDWR
processed the Change of Ownership in favor of the Mcinturffs. The 2005 contract and Change
of Ownership are the basis of the Mcinturffs' claim to the water right.
The place of use described in the license is not owned by the Mclnturffs. It is undisputed
that the place of use was never owned by the licensee St. Maries Wild Rice Growers. At the
time of the application for permit and licensing, the land was owned by Aaron and Jeanne
Robinson. The land is currently owned by Cedar Creek Ranch, LLC. The principal of Cedar
Creek Ranch, LLC, is Jeffrey Shippy.

No claim was filed on behalf of Cedar Creek Ranch,

LLC. Mr. Shippy asserted his ownership interest by filing a competing late claim, an Objection,
and a Response to the Amended Director 's Report. His theory is that the license was appurtenant
to the place of use, that the Robinsons were the correct owners of the license, and that ownership
of the license transferred with the deeds.
II. STANDARD OF REVIEW
A.

Director's Report

Director's reports of water claims are prima facie evidence of the nature and extent of a
water right. LC. § 42-1411 (4),· Clear Springs Foods, Inc. v. Clear Lakes Trout Co., 136 Idaho
761, 764, 40 P.3d 119, 122 (2002). The objecting party has the "burden of going forward" with
evidence to establish any element which is in addition to or inconsistent with the description in
the director's report. "Any party filing an objection to any portion of the director's report shall
have the burden of going forward with the evidence to rebut the director's report as to all issues
raised by the objection." State v. Hagerman Water Right Owners, 130 Idaho 736, 742 (1997).
Therefore, the Director's Report is prima facie evidence of the nature and extent of this
water right until the presumption afforded the Director's Report is rebutted. The burden of
going forward with evidence to rebut the Director's Report is placed on the Objectors to provide
evidence as to why the elements of the water right are not accurate.

ORDER ON MOTION TO ALTER OR AMEND
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B.

Collateral Attack on Licenses
The District Court has long held that licenses duly issued by the Idaho Department of

Water Resources cannot be collaterally attacked. '·If a party is aggrieved by any aspect of a
license, that party's remedy is to seek an administrative review and then, if necessary, a judicial
review of the license. LC.§§ 42-l 701(A) and 76-5270; Hardy v. Higginson, 123 Idaho 485,849
P.2d 946. If the license is not appealed when issued, any attempt to appeal the license in a
subsequent judicial proceeding, like the SRBA, would constitute a collateral attack on the
license. See e.g., Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965); Bone v. City of
Lewiston, 107 Idaho 844, 693 P.2d 1046 (l 984)" Supplemental Findings of Fact and

Conclusions of Law (Facility Volume) (Subcases 36-2048 et.al.) (July 31, 1998) at 11

12.

In the Facility Volume case, the Special Master ruled that the Claimant was bound by the
licenses for the rights at issue because the Claimant did not appeal the remarks during the
licensing proceedings. The Court said that once a license is issued by IDWR, "any attempt to
redefine a license would be tantamount to altering a real property right." Id at 11. Idaho Code
§ 42-220. In other words, if a licensee fails to appeal the condition of a license when the license
is issued, the licensee has no judicial remedy. Order Granting Motion to Alter or Amend;

Amended Findingl' of Fact and Conclusions of Law and Recommendation (Subcase 36-8099)
(Aug. 20, 1999) at 3.
Based on long-established case law, if an Objector disputes an element of a water right
that was decided in a license, he would ordinarily have no remedy. The reason is that disputes
about the elements of a water right are required to be brought during the licensing proceedings.
C.

Dissolution of a Corporation
A corporation may be dissolved in Idaho, but follows legal constraints established by

statute. When dissolution of a corporation occurs, the dissolved entity continues to exist and
may take steps to wind up and liquidate its affairs. Idaho Code § 30-1-1405 ( 1997) established
that a dissolved corporation may, among other things, a) collect its assets, b) dispose of its
properties that will not be distributed to its shareholders, c) discharge its liabilities, and
d) distribute its remaining property among its shareholders according to their interests.
D.

Exhaustion of Administrative Remedies
Idaho Code§ 42-1701A governs processes before the Director ofIDWR. Subsection (1)

governs when the Director is required to hold a hearing, prior to taking action. Subsection (2)

ORDER 0:\ MOTION TO ALTER OR AMEND
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allows the Director to appoint a hearing officer to conduct such hearings and to make a complete
record of the evidence.
without a hearing.

Subsection (3) governs situations where the Director takes action

Subsection (3) governs the situation implicated in this subcase.

Subsection (3) provides that "any person aggrieved by an action of the director ... who has not
previously been afforded an opportunity for a hearing on the matter shall be entitled to a hearing
before the director to contest the action." LC. § 42-1701A(3). In such instances, the statute
establishes that the aggrieved person "shall file with the director, within fifteen ( 15) days after
receipt of written notice of the action issued by the director, or receipt of actual notice, a written
petition stating the grounds for contesting the action by the director and requesting a hearing."
Id (emphasis added). This procedural step is required. Twin Falls County v. Idaho Com 'non
Redistricting, 152 Idaho 346, 349, 271 P.3d 1202, 1205 (2012). The Director then holds an

administrative hearing on the matter. Finally, subsection (3) instructs that "[j]udicial review of
any final order of the director issued following the hearing shall be had pursuant to subsection
(4) of this section." Id. Subsection (4) provides a right of judicial review in accordance with the
standards set forth in IDAPA. LC.§ 42-l 701A(4).

III. ISSUES
IDWR recommended this water right to the Mclnturffs and Mr. Shippy as co-owners.
The parties dispute the recommendation.
During litigation of this subcase, it became apparent that the factual basis for ownership
was complicated. In addition, the evidence connecting ownership of the license with any of the
Claimants had gaps. Evidence of final ownership was strongly disputed. Consequently, the
Court ordered the parties to attend a Settlement Conference. Trial Scheduling Order (Dec. 17,
2015). A Mandatory Settlement Conference scheduled for the parties for April 28, 2016, did not
take place. Prior to the date for the Mandatory Settlement Conference, an Amended Director's
Report was issued to which there were no Objections. Consequently, the Court issued a Special

Master's Report and Recommendation consistent with the Amended Director's Report.
Because the Special Master's Report and Recommendation had apparently resolved the issues,
the Mandatory Settlement Conference was vacated. Subsequently, a Motion to Alter or Amend
was filed to the original Special Master's Report and Recommendation, which was unopposed.
The Court granted the Motion to Alter or Amend and allowed the parties to go to trial.
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The trial resulted in a decision in the second Special Master's Report and
Recommendation. That decision resulted in a determination that the owners were Doug and
Darcy Mcinturff. A Motion to Alter or Amend was filed by Mr. Shippy. The sole question
brought at trial, and the question raised by the Motion to Alter or Amend, is who owns this water
right?
To answer the ownership question, the primary issues are those identified in the Special
Master's Report and Recommendation in combination with issues emphasized by the Motion to
Alter or Amend
1) Is there evidence that the claimants shared ownership of the license or water right?
2) Does ownership of the place of use determine ownership of the license?
3) What is the significance of License 91-7094 and its determination of ownership?
4) What is the significance of the Change of Ownership?
IV. ANALYSIS

A.

Duplicate Claims
IDWR received two claims for this water use, both based on License 91-7094. The water

right was first claimed by Darcy and Douglas Mcinturff. (IDWR Ex. 17) The first Director's
Report accordingly recommended it as claimed by the Mclnturffs. Mr. Shippy filed an Objection
to the original Director's Report for 91-7094. Mr. Shippy also filed a late claim (91-7893) for
the same water use. The competing claim by Mr. Shippy was recommended disallowed, and
both claims were considered under 91-7094.

B.

The Amended Director's Report
IDWR issued a Director's Report, then an Amended Director's Report, and a

Supplemental Director's Report. (IDWR Ex. 1, Ex. 2, Ex. 3) The Amended Director's Report
and the Supplemental Director's Report included both Mr. Shippy and the Mclnturffs as coowners. IDWR reviewed documents provided by the Claimants showing their connection to the
water right. (Testimony of Chad Goodwin) The Claimants provided documents to IDWR in
support of their respective theories of ownership. IDWR had difficulty, however, determining
which owners had the superior legal basis. Ultimately, IDWR could not determine which of the
claims was valid. (IDWR Ex. 3); (Testimony of Chad Goodwin) Therefore, IDWR determined
that there was a conflict in evidence concerning ownership. It was unable to determine which
claim should prevail.

"Because IDWR was not able to determine which, if either, of the
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claimants had exclusive ownership of the water right, both Claimants were listed as owners in
the Amended Director's Report."

(IDWR Ex. 3 at 4)

The Amended Director's Report

determination of ownership is afforded prima facie weight until rebutted.
C.

Ownership and Appurtenance

Mr. Shippy's theory is that the ownership of this license was the owner of the place of
use. He cites Joyce Livestock Co. v. United States, 144 Idaho 1 (2007), for the proposition that
water rights appurtenant to land pass with the property even though not mentioned in the deed.
144 Idaho at 13

14. "Unless they are expressly reserved in the deed or it is clearly shown that

the grantor intended to reserve them, appurtenant water rights pass with the land even though
they are not mentioned in the deed and the deed does not mention 'appurtenances."' Id. at 14.
Courts have recognized that the owner of a water right may be someone other than the
landowner of the place of use. First Security Bank of Blaclifoot v. State, 49 Idaho 740 (1930),
held that a water right "is not necessarily appurtenant to the land on which it was used." Id. at
746. Shippy argued that First Security Bank of Blaclifoot does not apply to this subcase. The
argument is that the license states that the water right is appurtenant to the place of use. On the
other hand, the license clearly and unambiguously states the owner of the water right was St.
Maries Wild Rice Growers, not the landowners.
Certainly, it is established that water rights appurtenant to land are conveyed with deeds
even when the deed does not specifically mention water rights. See, e.g., Bagley v. Thomason,
149 Idaho 799, 803 (201 0)(holding that if water rights are not expressly reserved in the deed,
appurtenant water rights pass with the land even when not mentioned in the deed); Crow v.
Carlson, 107 Idaho 461, 690 P.2d 9 I 6 ( 1984 )(holding that decreed water right passes with land
to which it is appurtenant unless the water right has been transferred to another property,
abandoned or forfeited); Mullinix v. Killgore 's Salmon River Fruit Co., 158 Idaho 269, 277
(20 l 5)(reiterating that decreed water rights are generally appurtenant to land and transfer with
the conveyance of the land).

These cases stand for the notion that when there is unity of

ownership of the land and the water right, rights appurtenant to the land are usually conveyed
when the land is conveyed. Critically, none of these cases holds that a license issued to one who
does not own the place of use changes ownership from the licensee to the landholder upon the
transfer of the land.

ORDER 0:\ MOTION TO ALTER OR AMEND
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This Court understands water licenses in Idaho as valid administrative determinations of
the elements of each license. To allow the transfer of land by a non-owner of the license to
retroactively alter the ownership of a license would undermine the licensing process. In effect,
such an impact would allow non-owners of the license to do what no one else is allowed. It
would allow non-owners to collaterally attack a licensing decision without an administrative or
court process. Such a conclusion cannot be sustained.

D.

Business Status
This water right began as a permit initiated in 1983 by an unincorporated business called

St. Maries Wild Rice Growers. That entity filed an Application of Permit. (IDWR Ex. 4);
(Testimony of Chad Goodwin). The business was later incorporated with the State of Idaho.
(IDWR Ex. 6); (Testimony of Chad Goodwin) Jeffrey P. Baker and Steven W. Bruner
incorporated St. Maries Wild Rice, Inc. on February 13, 1984. (Testimony of Chad Goodwin);
(IDWR Ex. 6)
The 1987 Annual Report for St. Maries Wild Rice, Inc. listed Al W. Bruner as the
registered agent in place of Steven Bruner. (IDWR Ex. 6, Ex. 12) The 1987 Annual Report also
listed Jeffrey Baker as President and Al W. Bruner as Secretary. (IDWR Ex. 12)
IDWR had no documents in the licensing file for 91-7094 to show that St. Maries Rice
Growers became St. Maries Wild Rice, Inc. IDWR also had no documents in the licensing file
which showed that St. Maries Wild Rice, Inc. assumed the assets of St. Maries Wild Rice
Growers.
Additionally, there was no assignment to St. Maries Wild Rice, Inc. of permit 91-7094,
nor was there a Change of Ownership filed for 91-7094 to change the name on the license from
St. Maries Wild Rice Growers to St. Maries Wild Rice, Inc. (IDWR Ex. 3 at 3)
IDWR knew of the corporate changes for St. Maries Wild Rice, Inc. based on its
familiarity with related water right 92-7090. IDWR considered the assignment of permit for
related water right 92-7090.

IDWR knew that the address listed for St. Maries Wild Rice

Growers during the field exam for 91-7094 (ID WR Ex. 11) was identical to the address for St.
Maries Wild Rice, Inc. in the annual report. (IDWR Ex. 12) In addition, IDWR knew that the
Idaho Secretary of State's website showed that St. Maries Wild Rice, Inc. was administratively
dissolved on February 6, 1998.
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E.

Effect of License
The licensing process for this water right began with the Application for Permit for 91-

7094. The Application was filed by St. Maries Wild Rice Growers and was received by IDWR
on October 4, 1983. (IDWR Ex. 4); (Testimony of Chad Goodwin) The Application identified
St. Maries Wild Rice Growers as the owners. The Application showed the owner of the place of
use as Aaron Robinson. The basis for the water use was listed as a long-term lease with the
landowner.

The Application was advertised for two weeks as required.

(IDWR Ex. 190);

(Testimony of Chad Goodwin)
The permit for 91-7094 was approved by IDWR on November 22, 1983. (IDWR Ex. 4);
(Testimony of Chad Goodwin) The permit was in the name of St. Maries Wild Rice Growers.
St. Maries Wild Rice Growers was incorporated in 1984 after the Application for Permit was
filed and approved. (IDWR Ex. 6, Ex. 7); (Testimony of Chad Goodwin)
In August 1984, IDWR received a Proof of Beneficial Use signed by Al Bruner for St.
Maries Wild Rice Growers. (IDWR Ex. 5) IDWR received an Examination Fee Information
sheet from St. Maries Wild Rice Growers in September 1986.

(IDWR Ex. 9).

A field

examination was conducted on July 8, 1987. (IDWR Ex. 11) Al Bruner accompanied the field
examiner. (IDWR Ex. 3, Ex. 11) The license for 91-7094 was issued in the name of St. Maries
Wild Rice Growers on November 21, 1991. (IDWR Ex. 13)
IDWR lacked information about the incorporation of St. Maries Wild Rice Growers in
the license file for right 91-7094. However, IDWR was aware of the corporate changes from its
related file on 92-7090.

IDWR knew that St. Maries Wild Rice, Inc. was incorporated in

February 1984. IDWR was aware that the Secretary of State's records later showed that St.
Maries Wild Rice, Inc. was administratively dissolved in February 1998. (IDWR Ex. 3 at 4)
Permit 91-7094 was not assigned to St. Maries Wild Rice, Inc. and there was no Change
of Ownership filed to change the name on the license to St. Maries Wild Rice, Inc. (IDWR
Ex. 3); (Testimony of Chad Goodwin)
The facts showed that the license remained in the name of St. Maries Wild Rice Growers
from the time it was issued in 1991 until a Change of Ownership was filed in August 17, 2005.
(IDWR Ex. 13, Ex. 15) The Change of Ownership form listed the former owner as Alexander
Bruner and the name of the new owner as Douglas Mcinturff. (IDWR Ex. 15) IDWR notified
the Mclnturffs by letter that IDWR had processed the Change of Ownership in favor of the
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Mcinturffs. The recorded prior owner, St. Maries Wild Rice Growers, and the prior o\\lner listed
on the form, Mr. Bruner, did not challenge the change. However, as counsel for Mr. Shippy
argued, no notice of the Change of Ownership was sent to St. Maries Wild Rice Growers, Mr.
Bruner, or to the Robinsons (owners of the place of use).

Nevertheless, the Change of

O\\lllership was processed in due course by IDWR, and the change from St. Maries Wild Rice
Growers to the Mcinturffs was made.

F.

Collateral Attack on License
Mr. Shippy argues that his claim of ownership (which derives from Aaron and Jeanne

Robinson) does not amount to a collateral attack of the license. Mr. Shippy recognizes that the
license was issued to St. Maries Wild Rice Growers as the owners. However, he argues that the
license was based on a long-term lease which he alleges did not exist.
Mr. Shippy's theory of the case is that despite the fact the license determined St. Maries
Wild Rice Growers as the owner, the true owners of the license were the landowners. Mr.
Shippy acquired an ownership interest when the property passed to him by a series of deeds from
Aaron and Jeanne Robinson.

The problem with this theory is that it conflicts with the

determination of ownership contained in the license. The license shows the owner as St. Maries
Wild Rice Growers.
Mr. Shippy's argument would require this Court to change the determination of
o\\lllership made in the licensing process. The argument is based in part on Mr. Shippy's theory
that IDWR made a mistake in the license by relying on a long-term lease between St. Maries
Wild Rice Growers and the landmvners which he says did not exist.

That argument is a

collateral attack on the licensing decision.
This Court has long held that licenses duly issued by IDWR cannot be collaterally
attacked. "If a party is aggrieved by any aspect of a license, that party's remedy is to seek an
administrative review and then, if necessary, ajudicial review ofthe license. l.C. §§ 42-1701(A)
and 76-5270; Hardy v. Higginson, 123 Idaho 485, 849 P.2d 946. If the license is not appealed
when issued, any attempt to appeal the license in a subsequent judicial proceeding, like the
SRBA, would constitute a collateral attack on the license. See e.g., l1Josman v. Mathison, 90
Idaho 76, 408 P.2d 450 ( 1965); Bone v. City of Lewiston, 107 Idaho 844, 693 P.2d 1046 (1984)"

Supplemental Findings of Fact and Conclusions of Law (Facility Volume) (Subcases 36-2048
et.al.) (July 31, 1998) at 11 - 12.
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In the Facility Volume case, the Special Master ruled that the Claimant was bound by the
licenses because the Claimant did not appeal the remarks during the licensing proceedings. In
short, when a licensee fails to appeal a determination in a license when the license is issued, the
licensee has no judicial remedy.

Order Granting Motion to Alter or Amend; Amended

Findings of Fact and Conclusions of Law and Recommendation (Subcase 36-8099) (Aug. 20,
1999) at 3.
The analysis also applies to Objectors. If an Objector disputes an element of a water
right previously decided in a license, he ordinarily has no remedy. Disputes about elements of a
license are required to be brought during the licensing process. That rule must be applied to this
subcase.
When IDWR issued the license for this water right, it decided that St. Maries Wild Rice
Growers was the owner.
Robinsons.

It also determined the place of use was on land owned by the

Arguments that the ownership element of the license is not what was decided

amount to a collateral attack on the license. The legal remedy for someone who disputed the
ownership determination contained in the license would have been to request an administrative
review and then a judicial review of the license. I.C. §§ 42-1701 and 76-5270. There was no
showing that an administrative or judicial review of the licensing decision occurred. Therefore,
the determination of ownership contained in the license should not be revisited now. The only
question that remains is the significance of the change in ownership from St. Maries Wild Rice
Growers to the Mclnturffs. The Mclnturffs relied on a Sales Agreement as evidence of that
transfer.

The Sales Agreement was provided to IDWR when it processed the Change of

Ownership application.

G.

Change of Ownership
A Change of Ownership form was submitted to IDWR for water right 91-7094 in August

2005. (IDWR Ex. 15) The Change of Ownership form was submitted to IDWR together with
the 2001 contract between the Mclnturffs and the Bruners.

(IDWR Ex. 14) The Notice of

Change in Water Right Ownership requested a change in ownership from Alexander Bruner to
Douglas Mcinturff. (IDWR Ex. 15)
IDWR acknowledged the Change of Ownership for water right 91-7094 in a letter to the
Mclnturffs dated December 5, 2006. (IDWR Ex. 16) The letter has a reference line which
indicates "Change of Ownership for Water Right Nos. 91-7094 & 92-7090." Id

ORDER ON MOTION TO ALTER OR AMEND

The letter

10

S:\BASIN FOLDERS\CSRBA\Ordcrs\Basin 9 I\ 7094 Order on motion for sum judg.docx
000162

indicates that IDWR processed the Change of Ownership.

"The department acknowledges

receipt of correspondence changing ownership of the above referenced water rights to you." Id.
The question at issue in the Motion to Alter or Amend is what legal effect the Change of
Ownership has. Did the administrative processing of a Change of Ownership from Alexander
Bruner to Douglas Mclnturff affect a change of ownership to Mcinturff? The Special Master's
Report and Recommendation held that it did change ownership.
The change of ownership process is established in LC. § 42-248. That statute grants the
Director the authority to change the ownership of a water right upon the application of "persons
owning or claiming ownership" of the right.

I.C. § 42-248.

Such an application must be

accompanied by "evidence showing the basis for the change in ownership." I.C. § 42-248(5).
Once an application is received, there is no requirement that the Director hold an administrative
hearing prior to effectuating a change of ownership to a water right.
Here, Mr. Shippy attacks the propriety of the Director's 2005 change of ownership to the
Mclnturffs. 1 In effect, he asks this Court to disregard or overrule this administrative action.
However, the CSRBA is not the forum to attack administrative actions of the Director. I.C. § 42l 401D. As this Special Master has held, such arguments constitute an impermissible collateral
attack. See, e.g., Mosman v. ,Mathison, 90 Idaho 76, 408 P.2d 450 (1965); Bone v. City of
Lewiston, 107 Idaho 844, 693 P.2d 1046 (1984)"

Supplemental Findings of Fact and

Conclusions of Law (Facility Volume) (Subcases 36-2048 et.al.) (July 31, 1998) at 11 - 12.
If a person is aggrieved by an action taken by the Director without a hearing, the

remedies available to that person are set forth in Idaho Code § 42-1701 A(3 ).

That statute

provides that "any person aggrieved by any action of the director, including any decision,
determination, order or other action ... who has not previously been afforded an opportunity for
a hearing on the matter shall be entitled to a hearing before the director to contest the action."
I.C. § 42-l 701A(3). The legislature instructs that such an aggrieved person "shall file with the
director, within fifteen (15) days after receipt of written notice of the action issued by the
director, or receipt of actual notice, a written petition stating the grounds for contesting the action
by the director and requesting a hearing."

Id. (Emphasis added) This procedural step is

1
Among other things, Mr. Shippy asserts that certain statutory requirements, including certain notice requirements,
were not met when the Director effectuated the change of ownership to Mcinturff. However, for the reasons set
forth herein, Mr. Shippy's remedy is not to raise such issues for the first time in this adjudication. Rather, his
remedies are set forth in Idaho Code§ 42-1701 A(3).
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mandatory. See, e.g., Twin Falls County v. Idaho Com 'n on Redistricting, 152 Idaho 346, 349,
271 P.3d 1202, 1205 (2012) (the term "shall" when used in a statute is mandatory). The Director
will then hold an administrative hearing on the matter in accordance with the procedures set forth
in IDAPA. I.C. § 42-1701A(3) Finally, the statute instructs that "[i]udicial review of any final
order of the director issued following the hearing shall be had pursuant to subsection (4) of this
section." Id. Subsection (4) provides for the right of judicial review in accordance with the
standards set forth in IDAPA. I.C. §§ 42-1701A(4).
In this case, the Director effectuated a change of ownership of the above-captioned water
right in 2005 vesting ownership in the Mcinturffs. It is undisputed this action was taken without
a hearing. As such, the remedies available to aggrieved parties such as Mr. Shippy and his
predecessors are set forth in Idaho Code § 42-l 701A(3).

There was no evidence that those

remedies have been sought or exhausted, and Mr. Shippy cannot now raise issues regarding the
propriety of the change of ownership in this proceeding. I.C. §§ 42-1401D & 42-1701A(3).

V. FINDINGS
The Amended Director's Report included both the Mclnturffs and Mr. Shippy as coowners of this water right. The testimony at trial indicates that this conclusion was based on
confusion about which Claimant should be the owner. IDWR's determination was, perhaps, an
elegant solution to the confused record involved in this subcase.

That solution could have

survived had the parties settled on that basis. They did not. Once a matter goes to trial, the
Court is compelled to follow the evidence, apply the law, and follow the appropriate conclusions,
even where those conclusions are difficult.
This Court reviewed the testimony at trial, the file of record, and the exhibits admitted.
There appeared to be no evidence supporting a finding of co-ownership of this water right. This
Court continues to conclude that the Mcinturffs and Mr. Shippy are not co-owners of this water
right.
Mr. Shippy's claim relies on his legal theory that the ownership of the place of use
determines the owner of the license and thus the water right. Mr. Shippy and his counsel gave a
well-reasoned argument relating to ownership of land and water rights which are appurtenant to
the place of use. This Court concludes, however, that the better-reasoned argument is that land
ownership does not always determine the ownership of a license or water right used on the place
of use. The notion that a place of use and a water right may have different owners is well
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established. First Security Bank of Blackfoot v. State. 49 Idaho 740 (1930).

Based on the

reasoning of First Security Bank of Blackfoot, it follows that the ownership of the place of use
does not control the question of who owns the water right. That is especially evident where, as
here, ownership originated in a license and was determined not to be the owner of the place of
use. Consequently, the Court concludes that neither Mr. Shippy nor Cedar Creek, LLC owns this
water right based on ownership of the place of use.
This right is based on a license for 91-7094. The license was issued by IDWR after an
Application for Permit, Publication Notice, Proof of Beneficial Use, and a field exam. The
license was issued to St. Maries Wild Rice Growers. St. Maries Wild Rice Growers did not
actually transfer the license to St. Maries Wild Rice, Inc. In fact, tracing ownership from St.
Maries Wild Rice Growers to the corporate entity, to Al Bruner and then to Mr. Mclnturff
underscores the gaps in proof. It would have been helpful to have evidence of what happened to
the assets of St. Maries Wild Rice Growers. Nevertheless, it is undisputed that IDWR processed
a Change of Ownership for the license in favor of the Mcinturffs. However tempting it is for this
Court to revise that determination in light of the gaps in proof, statutory parameters seem to
prohibit it.
Under Idaho law, pursuing the remedies established in LC. § 42-l 701A seems to be a
condition precedent to judicial review. In addition, the doctrine of exhaustion requires that a
case be allowed to follow administrative proceedings before judicial relief is considered.
Furthermore, in water adjudications, the Court must consider LC. § 42-1401 D and its
requirement that judicial review of IDWR agency action "shall not be heard in any water rights
adjudication proceeding commenced under this chapter." The policy considerations on which
the doctrine of exhaustion and Idaho Code§ 42-1401 are based require that IDWR be given the
opportunity to address the issues raised by the Change of Ownership determination prior to
judicial review. Since there has been no administrative hearing or proceeding before IDWR to
challenge the change, the Court is unable to entertain a collateral attack on the Change of
Ownership. Accordingly, the Motion to Alter or Amend is denied.
DATED: March~, 2017.

Speci Master
Coeur d'Alene-Spokane River Adjudication
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APR 0&, 2017

_By=====~S~~lA,. -,~e-·~
~utyClerk

Attorneys for Jeffrey C. Shippy
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InReCSRBA

)

SUBCASE NO. 91-7094

Case No. 49576

)
)

NOTICE OF CHALLENGE

)

)
)

------------)
COMES NOW, the Claimant/Objector, Jeffrey Shippy and Cedar Creek Ranch,
LLC ("Shippy"). by and through their attorneys of record, Barker Rosholt & Simpson
LLP, and hereby submits this Notice of Challenge in conformance with Administrative
Order #1 ("AOl ") 13(c). Shippy challenges Special Master Bilyeu's October 6, 2016

Special Master's Report and Recommendarion; Findings ofFact and Conclusions ofLaw
and the March 23, 2017 Order on Motion to Alter or Amend b~cause the fmdings and
conclusions are not supported by the record or by Idaho law.

INTRODUCTION
Shippy is the owner of the property which is the place of use for water right
number 91-7094. A specific condition of the water right license is that that water right
was appurtenant to the land owned by Shippy. See License Condition No. 2. This is an
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unusual condition in that most licenses do not add a separate condition requiring the right
to be appurtenant to the land. Application for the permit was made by an Wlincorporated
association, St. Maries Wild Rice Gt-owers, and the pennit and the license were both
issued in the narne of the association with the special appurtenance condition. At the
time of the application, the right was owned by Jeffrey $hippy's parents. The undisputed
evidence at trial was that the right was intended to be appurtenant to, and remain with the
land. Hence, the special condition on the license.
The two claimants for this water right number 91-7094 are Shippy and Douglas
and Darcy Mcinturff (<'Mcinturff"). The Department investigated these claims and
determined that it could not make a determination as to the ownership of the property,
and so the Director recommended that the right be decreed in the name of both Mcinturff
and Shippy. Mclnturff's claim to this right rested on Mclnturff's claim to have bought
equipment and water rights from a Mr. Bruner. However, it is undisputed that the record
fails to show a chain of title from St. Maries Wild Rice Growers to Mr. Bruner or Mr.
Mcinturff. On the other hand, the deeds from Shippy's parents to Shippy transferred the
land with all appurtenances, including water rights.
The Director examined the record and determined he could not make a
recommendation as to the owner of the water rights as between Shippy and Mcinturff,
and so recommended that the right be issued in both parties' names, essentially deferring
to the Court. Both parties appealed and after a trial hearing before the Special Master, the
Special Master ruled that water right 91- 7094 belonged to Mcinturff and not to Shippy.
A timely Motion to Alter or Amend was filed, which was denied by the Special Master in
which she deferred to the Department. This Notice ofChallenge follows.
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ISSUES ON APPEAL
Shippy raises the following issues in this Notice of Challenge:
1.

Whether the Special Master erred in detennining that title to the water

right passed from the St. Maries Wild Rice Growers Association to a corporation, St.
Maries Wild Rice Growers, Inc., without any written assigM1ent or other documentation
of such a transfer?
2.

Whether the Special Master erred in detcnnining that the water right

passed from St. Maries Wild Rice Growers, Inc. by operation of the corporate dissolution
statute. I.C. § 30-1•1405?
3.

Whether the Special Master erred in detennining on Motion for

Reconsideration that a simple notice of change of ownership, submitted by Mr.
Mcinturff, was sufficient to transfer title of the water right to himself when the notice of
change of ownership failed to provide any documentation of the chain of title purportedly
transferring ownership to Mr. Mcinturff?
4.

Whether the Special Master erred in holding in the Motion for

Reconsideration that the same notice of change of ownership submitted by Mr. Mclntwff
was effective to bind Shippy or his parents when neither was given notice and neither
was given an opportunity to participate in any administrative notice of change of

ownership process?
5.

Whether the Special Master erred in concluding that the administrative

change of ownership by the Department was sufficient to transfer title of the water right
to Mr. Mcinturff when the Director made a determination that the Department itself could
not determine who was the owner of the water right?
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Whether the Special Master erred in concluding that title to the water right

did not pass to Shippy by operation of law with the deeds that transferred title to the
property to which the water right was specifically made appurtenant, particularly when
those deeds were made to Shippy prior to Mclnturfr s attempt to have a name change on
the water right?
7.

Whether Special Master erred in failing to consider the undisputed

evidence at trial that the appropriators intended the water right to remain appurtenant to
the land?
8.

Whether the Special Master erred in failing to recognize that the

application for the water right was made under false pretenses in that it asserted there was
a long-tenn agreement for use of the land when it is undisputed that there was no such
agreement?
9.

Whether the Special Master erred in failing to conclude that Mcinturff had

waived his objections to the Motion to Alter or Amend by his failure to appear and failure
to respond to the Court's Orders?
Ill
Ill

Ill

I//
Ill

Ill
Ill
Ill
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TRANSCRIPT
Shippy requests a copy of the transcript of the trial held in Coeur d'Alene on
August 3, 2016, together with the Clerk's record of the exhibits introduced into trial.
Pursuant to AOl (13)(d), payment of$100.00, the estimated costs for the transcript, is
submitted along with this motion.

DATED this 6th day of April, 2017.
BARKER~ SH LT~'f!!!_IMP LLP

✓.-

.U~

'

Al ert P. Barker
Attorneys for Jeffrey C. Shippy
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 6th day of April, 2017, I served true and
conect copies of the foregoing upon the following by the method indicated:

SRBA District Court
253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

_x_U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
_x_ Facsimile
Email

Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

_x_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_
Overnight Mail
Facsimile
Email

Director ofIDWR
P.O. Box 83720
Boise, ID 83720-0098

_x_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Sabrina Vasquez
SRBA Court Reporter
253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

_x_ U.S. Mail, Postage Prepaid
_
Hand Delivery
_ _ Overnight Mail
Facsimile
Email

U.S. Department of Justice
Environmental & Natural Resources Div.
550 West Fort Street MSC 033
Boise. Idaho 83 724

_x_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile

Email
Chief, Natural Resources Division
Office of the Attorney General
State of Idaho
P.O. Box 83720
Boise, ID 83720-0010

_x_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Albert P. Barker
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DISTRICT COURT - CSRBA
Fifth Judicial District
County of Twin Falls • State of Idaho

JUN 16 2017

BY-------A~,.,.._.
---~D~--1-J~
{

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InReCSRBA

)
)
)

Case No. 49576

-------- - - - -

SUBCASE NO. 91-7094

)
)
)

SHIPPY'S OPENING BRIEF ON NOTICE OF CHALLENGE

Honorable Eric J. Wildman, Presiding Judge

Albert P. Barker, ISB #2867

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., S1e. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com
Attorneys for Jeffrey C. Shippy
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COMES NOW, the Claimant/Objector, Jeffrey Shippy and Cedar Creek Ranch, LLC,
("Shippy"), by and through their attorneys of record, Barker Rosholt & Simpson LLP, and
hereby submits Shippy's Opening Brief on Notice of Challenge, in conformance with CSR.BA
Administrative Order #1 ("AOI ") 18.c. For the reasons set forth below, Shippy challenges the
Special Master's October 6, 2016, Special Master's Report and Recommendation; Findings of

Fact and Conclusions ofLaw and the March 23, 2017, Order on Motion to Alter or Amend
because the conclusions are not supported by the record or by Idaho law. This Court should order
that water right 91-7094 be decreed in the name of Shippy.

I.

INTRODUCTION

This Appeal, or Challenge, involves the question of ownership of the water right to grow
wild rice on Shippy's property. A license was issued to St. Maries Wild Rice Growers, an
unincorporated association, lo grow rice on the land owned by Shippy's parents. A specific
condition of the water right pennit and license is that that water right was appurtenant to the land
owned by Shippy's parents. See License Condition No. 2. The undisputed evidence at trial was
that the right was intended. to be appurtenant to, and remain with the land. Hence, the special
condition on the license. Unfortunately that condition was not carried forward for the proposed
partial decree.
The competing claimants for water right number 91-7094 are Shippy and Douglas and
Darcy Mclnturff ("Mcinturft"). The Department investigated the competing claims and
concluded that it lacked sufficient information to determine who owned the water right, so the
Director recommended that the right be decreed in the name of both Mcinturff and Shippy.
Mcinturff's claim to this water right was based on the license issued to St. Maries Wild Rice
Growers and an agreement between Mcinturff and Al Bruner to buy his wild rice business. It is
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undisputed th.at the record fails to show a chain of title from the licensee, St. Maries Wild Rice
Growers, to Mr. Bruner or to Mcinturff. On the other hand, the deeds from Shippy' s parents to
Shippy transferred the land with all appurtenances, which includes water rights. Based on this
record, it was error to recommend ownership of the right to Mclnturff and error to recommend
that Shippy' s ownership be disallowed.

Il.

PROCEDURAL IHSTORY

Mcinturff filed a claim to water right 91-7094 in 2015, based upon a license issued to St.
Maries Wild Rice Growers. The Director's Report was filed recommending Mclnturff as the
ov.,ner. Shippy objected in March 2015, asserting that he should be recognized as the owner. At
the same time, he filed a late claim, which was given water right no. 91-7893, for the same
property. IDWR investigated the claims, but was unable to determine who owned the water right.
Accordingly, in December of 2015, the Director issued an Amended Director's Report
recommending both Mcinturff and Shippy be shown as co--owners of water right 91-7094. The
Director also recommended that 91-7893 be disallowed on the growids that it had recommended
Shippy as co-owner of water right 91-7094. No objections were file~ and the Special Master
issued new recommendations listing both Mcinturff and Shippy as owners of91-7094 and
disallowing 91-7893. Mcinturff then filed a letter denominated as a Motion lo Alter or Amend the
Special Master's recommendation in 91-7094, asserting that they were sole owners. The Special
Master granted the Motion to Alter or Amend and set deadlines for responding. Shippy filed a
timely response and objection.
A trial was held before the Special Master on August 3, 2016, at which both parties
appeared prose. Testifying at the trial were: Chad Goodwin (IDWR), Jeffrey Shippy, Douglas
Mcinturff and Jeffrey Baker. Mr. Baker formerly was a member of St. Maries Wild Rice
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Growers and was a member when the Association applied for the permit that became water right
91-7094.
The Special Master issued a new Report and Recommendation on October 6, 2016. The
Special Master recommended that the water right be decreed in the name of MclnturfT, and that
Shippy would not be recognized either as an owner or co-owner of the water right. The Special
Master stated that there was sufficient evidence in the record for the Department to infer that the
water right passed from St. Maries Wild Rice, Inc. to Mcinturff. The Special Master concluded
that it was "reasonable to assume" that the license was transferred, ultimately, from St. Maries
Wild Rice Growers, an unincorporated association, to St. Maries Wild Rice Growers, Inc., to Al
Bruner and ultimately to Mcinturff. The Special Master held that Shippy's ownership of the
place of use was not sufficient to recognize Shippy as an owner of the water right.
Upon issuance of the Special Master's Report and Recommendation, Shippy retained
counsel and filed a Motion to Alter or Amend Special Master's Report and Recommendation. In
the Motion to Alter or Amend, Shippy demonstrated that there were no writings transferring the
permit or liceruie for water right 91-7094 from the Association to the Corporation, or from the
Corporation to Al Bruner. Shippy also demonstrated that the property he now owns was deeded
to him together with all appurtenances, and that the water right license specifically made the
water right appurtenant to the land he now owns. Mcinturff did not respond. A hearing was held
before the Special Master on the Motion to Airer or Amend on February 1, 2017. Mcinturff did
not appear.
On March 23, 2017, the Special Master issued an Order on Motion to Alter or Amend. In

this Order, the Special Master concluded that the deeds transferring ownership of the land did
not transfer the water right even though the right was appurtenant to the land and the deeds
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transferred ownership of the land together with all appurtenances. The Special Master then
concluded that there was no proof of transfer of ownership from St. Maries Wild Rice Growers
to the incorporated entity. then to Al Bruner and then to Mclnturff. However, because IDWR
processed a change of ownership for the license from Al Bruner to Mcinturff, the Special Master
declined to examine whether that Notice effectively transferred ownership to Mcinturff. The
Special Master viewed Shippy's claim to be a collateral attack on the change of ownership
proceeding. However, as the original Report and Recommendation recognized, "[t]here is no
evidence that notice of the Change of Ownership was mailed to the owner of record, St. Maries
Wild Rice Growers, or St. Maries Wild Rice, Inc. In addition, there is no evidence that the
Notice of Change of Ownership was mailed to Alexander Bruner." Report and Recommendation,
p. 9 (October 6, 2016).

Shippy timely filed a Notice ofChallenge on April 6, 2017. Shippy requested a transcript
of the trial. That transcript was lodged with the Court on May 26, 20 l 7. Hearing is scheduled on
the Noll'ce ofChallenge on July 18, 2017.

ill.

STATEMENT OF FACTS

St. Maries Wild Rice Growers was an unincorporated. association formed by Al Bruner
and Jeffrey Baker. Tr., p. 127, ll. 23-24. [n 1983, this association filed Application for Pennit
No. 91-7094 to divert water onto property owned by Aaron and Jeanne Robinson to grow wild
rice. Tr., p. 17, 11. 5-22. The Application asserted that St. Maries Wild Rice Growers held a longterm lease with the landowner. Tr., p. 17, 11. 23-p. 18, I. 1. However, there was no such lease. No
lease was submitted with the Application or produced at trial. Tr., p. 18, II. 2-13. In fact, the
evidence at trial demonstrated that several efforts were made by St. Maries Wild Rice Growers to
induce the owners of the land (Robinsons) into signing a long-tenn lease. However, no sue~
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lease was ever executed. Tr., pp. 128-33. Nothing in the Department's record indicates that a
copy ofthe long-term lease was ever requested by the Department. Tr., p. 18, 11. 2-5. On
November 22, 1983, the Department approved the Application and gave written notice to St.
Maries Wild Rice Growers that the Application for Permit had been approved. Tr., p. 19, 11. 1322. No separate permit was issued. Tr., p. 19, II. 9-12. The approval contained specified

conditions, including th~ it did not grant a right-of-way across the lands of others. Tr., p. 20, lL
1-l. Proof of beneficial use was submitted on January 10, 1984. Tr., p. 22. The Department
conducted its field examination in 1991. Tr., p. 39. In 1991, the water right license was issued to
St. Maries Wild Rice Growers for 1.4 cfs. The place of use was described as ten (10) acres in T
46 N, R 01 W, Section 7, and sixty (60) acres in T 46 N, ROI W, Section 18. This land was

owned by Robinson and now owned by Shippy. Tr., p. 11, tl. 5-9; Ex. 19. The license
specifically stated "this water right is appurtenant to the described place of use." Tr., p. 62, 11. 1320. This condition was included in addition to the above description of the place of use.
Condition No. 6 of the license also provided that the permit does not grant any right-of-way or
easement across the land of another.
In 1984, St. Maries Wild Rice, Inc. was incorporated. Tr., p. 23. A second water permit,
Pennit No. 92-7090, had been obtained by St. Maries Wild Rice Growers in 1983. That permit
was assigned by a written assignment to St. Maries Wild Rice, Inc. There was no written
assignment or transfer of PennitNo. 91-7094 to the company. St. Maries Wild Rice, Inc. was
administratively dissolved in 1988 and never reinstated. Order, p. 7.
Jeffrey Baker testified at trial. He was a partner with Al Bruner in St. Maries Wild Rice
Growers and later, President of St. Maries Wild Rice, Inc. Tr., pp. 127-28. Mr. Baker testified
that St. Maries Wild Rice Growers attempted, on several occasions, to obtain a lease agreement
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with Aaron Robinson for the land. but were never able to obtain one. Tr., p. 128. They had an
attorney draft lease agreements to use but were unable to obtain the Robinsons' signatures
because "[hje didn't want to sign a long-tenn lease." Tr., p. 130, II. 23-24; Exs. S2, S3 and S4.

Mr. Baker said that it was clear to him that Mr. Robinson would insist on ownership of the water
right on his land. Tr., p. 137. When the water right license came out with Condition No. 2 clearly
recognizing the right as appurtenant to the Robinson's land, Mr. Baker believed that the license
validated his understanding-that the ownership ofthe water right would remain with the land,
and Robinson who owned the land. Tr., pp. 137-38.
As the Special Master found. there is no written record in the licensing file showing that
St. Maries Wild Rice Growers became St. Maries Wild Rice, Inc., nor was there ever an
assignment of pennit or change of ownership from St. Maries Wild Rice Growers to St. :Maries
Wild Rice, Inc. Order, p. 7. The Department has no knowledge of any relationship between St.
Maries Wild Rice Growers and St. Maries Wild Rice, Inc. Tr., p. 24, ll. 7-13. In 2001, Al Bruner
("Bruner") entered into a contract with Mcinturff to sell his wild rice business to Mcinturff. In
2001, there was a sales agreement from Al Bruner to Mcinturff entitled a "Wild Rice Harvesting
Business Agreement" Tr., pp. 40-42. It was unclear to IDWR if this agreement actually served
to transfer an interest in the water right. At this time the license for the water right was not in the
name of Bruner but in the name of St. Maries Wild Rice Growers. Tr., p. 42, II. 1-15. Once
again, there is no evidence in the record that there was ever any transfer of the permit or license
from St. Maries Wild Rice Growers or St. Maries Wild Rice, Inc., to Mr. Bruner. During trial
Mclnturff offered no proof of transfer of ownership of the pennit to Bruner from anyone.
In 1993, Aaron and Jeanne Robinson deeded an undivided one-fourth (1 wi interest in
the real property, which is the place of use oft_he water right, to their son, Jeffrey Shippy. In
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1994, the Robinsons deeded another one-fourth (I/4th) interest in the property to Jeffrey Shippy.

In 1998, another undivided one-fourth (I /4th) interest in the property was deeded to Jeffrey
Shippy. Then in 1999, the last one-fourth (114th) interest was deeded over to Jeffrey Shippy. In
2010, Jeffrey Shippy deeded all the interest in the property to a LLC, of which he was the
managing member, Cedar Creek Ranch, LLC1• Thus, the current owner of the property to which
this water right is appurtenant is Cedar Creek Ranch, LLC. Tr., p. 14.

In 2005, Mcinturff submitted a Notice of Change in Water Right Ownership for Water
Rights 92-7090 and 91 ~7094. Tr., p. 43, II. 23-24. Attached to the Notice of Change of
Ownership was this 2001 agreement between Bruner and Mcinturff, but nothing showing
transfer to Bruner from the licensee. Tr., p. 44, 11. 6-17. Mcinturff did not notify Robinsons or
Shippy of his Notice. Based on the Notice of Change of Ownership, the Department sent a letter
to Mcinturff notifying Mcinturff that the Department modified its records to show the change of

ownership. Idaho Code § 42-248 requires the Department to provide notic.e of any change of
ownership. The Special Master correctly determined that there was no evidence that the Notice
of Change of Ownership was provided to the prior owners as required by the statute. Order, p. 9.
IV.

STANDARD OF REVIEW

A Special Master's conclusions of law are not binding upon a district court, although they
are expected to be persuasive. Higley v. Woodard, 124 Idaho 531,534,861 P.2d 101, 104
(1993). This permits a district court to adopt the Special Master's conclusions of law only to the
extent they correctly state the law. Id. Accordingly, a district court's standard of review of a
Special Master's conclusions of law is one of free review. Id.

II

1

These recorded deed, are a matter of public record of which the Court can take judicial notice. They are attached to
Shippy's Motion to Alter or Amend as E,chibits A-E.
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V.

ARGUMENT

Initially, there are no disputed issues of material fact. Shippy is not challenging factuaJ
findings made by the Special Master. Rather, this challenge is to the legal conclusions that the
Special Master drew from the evidence.
A.

There is No Written Evidence Establishing that the License was Transferred from
St. Maries Wild Rice Growers to Mcinturff.
The Special Master's Report and Recommendation following trial concluded that Pennit

No. 91-7094 was not assigned to St. Maries Wild Rice, Inc. by St Maries Wild Rice Growers.
and there was no change of ownership to document any change in the name. Report &

Recommendation, p. 6. There was a written assignment in 1986, for a different water right, water
right 92-7090, changing ownership of that right from St. Maries Wild Rice Growers to St. Maries
Wild Rice, Inc. Id, p. 7. The Special Master concluded that there were a number of connections
between Al Bruner and St. Maries Wild Rice, Inc. Id, p. 10. But she also found that "[t]here
were no intervening events such as a Transfer which transfened ownership of the license to
another person or entity." Id. The Special Master then concluded that it was "reasonable to
assume" that Mr. Bruner acquired assets of the business under the corporate dissolution statute.
Id., p. I 0-11. Based on that assumption. the Special Master concluded that the water right license

must have been transfened from St. Maries Wtld Rice Growers to St. Maries Wild Rice, Inc. and
thence to Bruner and thence to Mcinturff.
This conclusion is not supported by the law of the State of Idaho. It is essentially a
speculative guess of what might have happened, and that is not sufficient to transfer a water
right. Under Idaho Code§ 55-601, there must be a writing to transfer a property right, and as the
Special Master found, there is no such writing. Thus, there is no evidence that water right 917094 ever passed from St. Maries Wild Rice Growers in writing to Mr. Bruner. The Report and
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Recommendation referred to the corporate dissolution statute, ldaho Code § 30-1-1405, for the
proposition that a dissolved corporation may wind up its affairs. However, the Court overlooked
Idaho Code§ 30-1-l405(2)(a), which specifically provides that dissolution alone does not
transfer title of the corporation's property. Since there is no writing to transfer the property to
Mr. Bruner and the corporate dissolution alone does not do so, Bruner had no authority to
transfer any property of either St. Maries Wild Rice Growers or St. Maries Wild Rice, Inc. to
Mcinturff.

B.

Mdnturff's Unilateral Notice of Change of Ownenhip to the Department was Not
Sufficient to Transfer Ownership of the Water Right to Himself.
ln the Order on Motion to Alter or Amend, the Special Master does not rely upon the

assumption that the water right was somehow transferred to Mr. Bruner and thence to Mr.
Mcinturff. Instead, the Special Master's decision rests upon the idea that Mclnturff's Notice of
Change of Ownership was sufficient to transfer title to the property interest in the water right to
himself, or at least that his unilateral transfer cannot be challenged. Order, pp. 10-13. Toe
Special Master acknowledged that:
St Maries Wild Rice Growers did not actually transfer the license to St. Maries
Wild Rice, Inc. [n fact, tracing ownership from SL Maries Wild Rice Growers to
the corporate entity, to Al Bruner and then to Mr. Mcinturff underscores the gaps
in proof. It would have been helpful to have evidence of what happened to the
assets of St. Maries Wild Rice Growers.

Id., p. 13. Nevertheless, the Special Master concluded that the Court is bound by this transfer of
ownership because it was an administrative action by the Department which could only he
challenged under the Administrative Procedure Act. Presumably, twelve ( 12) years after the
Department processed Mr. Mclnturff's Notice of Change of Ownership to himself, it would he
too late to initiate a review of that agency action.
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Importantly however, the Special Master also recognized that there was no notice to
anyone of this change of ownership. Notice was not provided to the purported prior owner, Mr.
Bruner. Nor was notice provided to the owner of record, St. Maries Wild Rice Growers. Nor was
notice provided to the Corporation. Notice of this Change of Ownership was not provided to
Shippy or Robinson. Notice of Change of Ownership was not published in any local newspaper.
The Special Master relied upon Idaho Code § 42-248 regarding the effect of notification
in change of ownership. The notification statute simply provides a process for people to provide
the Department with notice of change of ownership. It does not provide that the
acknowledgement of the notice of change of ownership is a final agency action, nor indeed an
order by the Director. lmportantly, in addition the statute provides as follows:
The director of the department of water resources will be deemed to have
provided notice concerning wiy action by the director affecting a water right or
claim if a notice ofthe action is mailed to the address and owner of the water right
shown in the records of the department of water resources at the time of mailing
the notice.
ldaho Code § 42-248(3). The evidence here is undisputed that the Department did not provide
notice of any action as required by law because the Department did not provide notice to the
owner of the water right as shown in the records of the Department.
The Special Master's conclusion that the acceptance of the Notice of Change of
Ownership, particularly when no notice was provided to anyone, is somehow binding on the
world is not supported by the law of the State of Idaho.
The Special Master relied on this Court's SRBA decision in the Facilities Volume case
for that conclusion. The Facilities Volume decision did not address the effect of a transfer.
Rather it dealt with the effect of a license. There are enormous differences in the procedures for
issuing a pennit and license compared to a Notice of Transfer. There are far greater opportunities
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for notice and public involvement in the licensing process. See Idaho Code § 42-202 through §
42-219. In particular, [daho Code § 42-203A contains extensive notice requirements and
opportunity for participation. Those requirements are lacking in the Notice of Transfer process,
which is simply a paper-work exercise. Idaho Code § 42-248. Idaho Code § 42-220 states that
the license is "binding upon the state." There is no similar legislative directive regarding the
effect of a transfer.
Moreover, the Department of Water Resources was certainly aware of the Notice of
Change of Ownership, but the Department itself did not ever contend that Mcinturff' s unilateral
change of ownership notice through the Department's simple administrative process transferred
ownership of that water right to Mcinturff. Otherwise, the Department would not have been
con.fused about ownership and recommended that ownership be listed both in the name of
Mclnturff and Shippy. Tr., p. 42, IL 8-l5. In addition, the Attorney General's office has stated
that the Department does not have the legal authority to quiet title a water right, or even to
determine ownership. Rather, the Department simply maintains Notices of Change of Ownership
submitted to it. Ex. A, email from Garrick Baxter (April 7, 2016); and Ex. B, email from John
Homan (March 29, 2016).
Finally, if the Special Master's conclusion that a single party and the Department can
transfer ownership of a water right to another person without notice and an opportunity to be
heard, that action would violate Idaho Code § 55-60 I and Idaho Code § 9-503, which require
there to be a writing signed by the party to be charged with the transfer. Such a holding would
also violate the due process clause of the Idaho and United States Constitutions. It is a
fundamental requirement of due process that a person affected by an action must be given a
notice and opportunity to be heard. "Procedural due process requires that 'there must be some
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process to ensure that the individual is not arbitrarily deprived of his rights in violation of the
state or federal constitutions."' Aberdeen-Springfield Canal Company v. Peiper, 133 Idaho 82,
92 P.2d 917, (1999). Due process requires that there be an opportunity to be heard "at a
meaningful time and in a meaningful manner." Castaneda v. Brighton Corp., 130 Idaho 923,
927, 950 P.2d 1262, 1266 (1998). Thus the Notice must provide the party whose right is to be
deprived with an opportunity to be heard in a meaningful time and meaningful rnaMer in order
to satisfy the due process requirements. Friends ofMinidolca v. Jerome CounJy, 153 Idaho 296,

311,281 P.3d 1076, 1089 (2012), citing Peiper, supra.
Not only was there no notice of any kind, there was no opportunity to be heard and
certainly no opportunity to be heard in a meaningful time or meaningful manner. On the other
hand, the SRBA does provide a mechanism for claims to be made and objections to be raised
concerning ownership of the water right. See Idaho Code 42-1409(6). That is the meaningful
opportunity to be heard. Concluding that Mclnturff's stealth Notice of Change of Ownership
process deprived Shippy of the right to raise any claim associated with the water right that was
licensed to be appurtenant to his land would, if the Special Master's decision were upheld,
violate Shippy's due process rights.

C.

Shippy's Claim of Owoenhip of the Water Right is Not a Collateral Attack oo the
License.·

This license was issued to St. Maries Wild Rice Growers. Not to Mcinturff. As shown
herein, and at trial, there was no transfer of ownership from St Maries Wild Rice Growers to
Mclnturff or anyone e1se. If Shippy's claim of ownership constitutes a collateral attack on the
license, so too is Mclnturtrs since he hasn't proven that the license was transferred to him. What
we have here is a question of ownership of water right that was licensed to an entity that no
longer exists and which never transferred the right to any other entity or person. That license did,
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however, require the right to be appurtenant to the property, and not just by way of a description
ofthe place of use. There was an express requirement in this license that the right be
appurtenant.
Certainly, the application for a pennit was at best stretching the facts by claiming that the
right to use the Robinson property was under a "long-term lease." Even so, Mr. Baker's
testimony made it clear that it the applicant, St. Maries Wild Rice Growers, intended that the
water would be and would remain, appurtenant to the Robinson property. That is what the

license provides. Now that St. Maries Wild Rice Growers no longer exists, the water right
remains appurtenant to the property and as an appurtenance could only be transferred under the
ownership of the land.
D.

The Remarks from the License Must be Included in the Partial Decrees.
As noted, lhe pennit and license both contained a condition requiring that the right be

appurtenant to the real property described in the license. License Condition No. 2. Yet, the
proposed Partial Decree omits that and the other conditions.
The law of the SRBA is clear that the remade must remain on the license. Order on

Challenge of "Facility Volume Issue,·• Consolidated Subcase No. 36-02708, p. 17 (Dec. 29,
1999). Changing a licensed condition would be tantamount to redefining the real property. Id. p

15. Thus, the State is bound to include the licensed conditions. Id.
[t is important that the

right be decreed with this condition, particularly because the

Special Master indicated that the right is "not necessarily" appurtenant to the property. Such a
conclusion cannot stand in light of the condition on the license for this right.
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E.

Ownership of the Land and the Appurtenant Water Right fused from Robinson to
Shippy.

In Joyce Livestock v. United States, 144 Idaho I (2007), the Supreme Court held that
stockwater rights on public lands were appurtenant to the ranchers' home property and patented
ground even though the beneficial use occUITed on other land owned by the federal government.
The important part of that case for this proceeding is that the Court reaffirmed the principle that

the water right passes with the property to which it is appurtenant even though the deed does not
expressly mention the water right. As the Court stated:
UnJess they are expressly reserved in the deed or it is clearly shown that the
parties intended the grantor would reserve them, appurtenant water rights pass
with the land even though they are not mentioned in the deed and the deed does
not mention 'appurtenances.'

Id., at p. 14; Mullinix v. Kilgore Salmon River Fruit Company, 158 Idaho 269,277 (2015); Crow
v. Carlson, 107 Idaho 461 (1984). Idaho Code§ 42-220 also provides that when a license is
issued by the State, "all rights to water confinned under the provisions of this chapter, or by any
decree of court, shall become appurtenant to, and shall pass with a conveyance of, the land for
which the right of the use is granted."
The Special Master relied on the decision of First Security Bank ofBlackfoot v. State, 49
Idaho 740, 746 (1930), which held that a water right is "not necessarily appurtenant to the land
on which it is used." Therefore, the Special Master concluded that this water right is not
necessarily appurtenant to the land on which it was used. However, that conclusion is either a
collateral attack on the license or a misconstruction of the license because the license specifically
requires the water right to be appurtenant to the land.
The Special Master then states that the cases recognizing that an appurtenant water right
transfers with the deed to the underlying property only apply when there is a unity of ownership
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of the land and the water right The Special Master's conclusion that the Mldlinix case is one
such case is actually not factually correct. In that case, the original water right was held in the
name of James Killgore under a license. The case involved a very complex series of property
transactions among various parties that were not necessarily reflected in the license.
Nevertheless, the Court agreed in Mullinix that the water right appurtenant to the land transfers
with the conveyance of the land.
In this case it is not necessary to go to the length to dooide, whether, as an abstract matter,
what the outcome would be if the original licensee and the owner ofthe land were in a dispute.
That is not the c.ase here, as the Special Master's findings made clear. The original licensee does
not exist and never transferred its interest in the water to anyone else. As a result, because the
water right was appurtenant to the land, the only possible owner of the water right is the owner
ofthe land.
The First Security Bank case, relied upon by the Special Master, did not involve a dispute
between a person who was not the licensee and the landowner to which the water right was
appurtenant. The dispute arose when the bank tiled an application to transfer the point of
diversion and place of use of the water right to land that the bank. owned. In that case there was a
clear chain of title from the original licensee and the bank, which acquired title to the water right
as a result of a security interest. Those links in the chain of title present in First Security Bank are
completely lacking here. So Mclnturff cannot rely on the First Security Bank case because he is
not in the same legal position as the bank was in that case.

F.

Mcinturff bas Waived Any Claim to Water Right 91-7094.
Shippy's Motion to Alter or Amend was filed and served on Mcinturff in November

2016. The Court also provided Docket Notice of the Motion to Alter or Amend. After that Dock.et
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Notice, the Court issued a scheduling order setting a hearing for the Motion to Alter or Amend
and setting a briefing schedule. That notice was served on Mclnturff. Mclnturff's opposition to
the Motion to Alter or Amend was due January 18, 2017. Mcinturff filed nothing. At the hearing
before the Special Master on the Motion to Alter or Amend, Mcinturff once again failed to
appear. The Court asked staff to try and contact Mcinturff and they did so, but he still failed to
appear. Mcinturff provided no facts, no basis, no analysis or any other reason that the Motion to

Alter or Amend should not be granted.
Even if Mcinturff is proceeding prose there is no excuse for his refusal to respond to the
Order of the Court and to follow the procedures required by the Scheduling Order. Sammis v.
Mhenetelc, Inc., 130 Idaho 372,346,941 P.2d 314, 318 (1997) (prose litigants are not excused
from adhering to procedural rules). Perhaps Mcinturff realized that they had not carried their
burden of proving ownership ofthe water right. Whatever the reason, ''prose litigants are not
accorded any special consideration simply because they are representing themselves and are not
excused from adhering to procedural rules." Greenfield v. Smith, Docket No. 43831 (June 6,
2011). Mcinturff has been an active participant in the CSRBA proceedings involving this water
right and therefore cannot claim ignorance. See Greenfield, supra. At the very least, Mcinturff
should be precluded from raising any issues not included in his trial testimony and precluded
from arguing that he acquired title from St. Maries Wild Rice Growers.
VI.

CONCLUSION

The Special Master's detennination that Mclnturff has an interest in the water right is
clearly not supported by the law or the facts. There is no writing or other documentation
transferring the water right from the original licensee, St. Maries Wild Rice Growers, to
Mcinturff or through any chain of title to him. That much everyone agrees on, including the
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Special Master. Mclnturff's attempt to transfer title to himself without notice to the prior owner
as required by law, or to the landowner to whose property the right is appurtenant is not
sufficient to transfer title to himself. IDWR and the Attorney General's office agree. Preventing
Shippy from demonstrating that Mcinturff acquired no interest in the water right by this paper~
work exercise would violate fundamental principles of due process.
On the other hand, this water right was expressly made appurtenant to Robinson's land.
Shippy is now the owner of Robinson's land. Title passed to him by deed and all appurtenant
water rights passed to him by deed. No one has standing or the right to challenge his interest in
the water right, including Mdnturff, who have not proven that they hold any interest in the water
right.
Under the circwnstances of this case, the partial decree should be issued in the nmne of
Shippy. Mclnturff should not be listed as a ctrowner or an owner in any capacity. The partial
decree shouJd also include conditions 2 and 6 from the pennit and license, affirming that the
right is appurtenant to the land and thac the right itself is not a grant ofthe right to use another's
land.

DATED this I (i1h day of June, 20 I 7.

BARKER ROSHOLT & SIMPSON LLP

@/L

Albert P. Barker
Attor-,,eys for Jeffrey C. Shippy
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 16th day of June, 2017, I served true and correct
copies of the foregoing SHIPPY'S OPENING BRIEF ON NOTICE OF CHALLENGE upon
the following by the method indicated:
SRBA District Court

_ J .LS. Mail, Postage Prepaid

253 3rd Ave. North

____k Hand Delivery

P.O. Box 2707
Twin Falls, Idaho 83303-2707

_

_ Overnight Mail
Facsimile

Email
Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

Director of IDWR
P.O. Box 83720
Boise, lD 83 720-0098

_Kti.s. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Xu.s.

Mail, Postage Prepaid
Hand Delivery
_ _ Overnight Mail
Facsimile
Email

~~

Albert P. Barker
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

In Re CSRBA

)
)
)
)
)

Subcase No. 91-7094
Mclnturff's Response Brief

_________

Case No. 495 76

Douglas Mcinturff and Darcy Mcinturff
17786 E. Canary Creek Rd.
Cata\do, ID 83810
{208) 689-9308
Appearing pro se
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I.

INTRODUCTION
This response brief serves to identify pertinent information in
support of the Mclnturff's claim of ownership of water right 91-

7094.
II.

DISCUSSION
While there is not specifically a paper trail detailing the transition
from St.Maries Wild Rice Growers to St. Maries Wild Rice Inc., one
constant endures: Al Bruner. Bruner was the
owner/operator/founder of St. Maries Wild Rice Growers which
then morphed into St. Maries Wild Rice Inc. Bruner's name,
address, and personal information remain present throughout the
chain of ownership of this water right. As such, it is reasonable to
conclude that Bruner was well within his rights to then sell said
water right to Mcinturff.

Ill.

CONCLUSION
In conclusion, these water rights clearly do not belong to Jeff
Shippy. He is merely the owner of the current point of diversion.
Nowhere in the chain of ownership does Shippy's name appear.
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CERTIFICATE OF SERVICE

I hereby certify that on the 3 rd day of July 2017, I served true and
correct copies of Mclnturff1s Response Brief upon the following by
the method indicated:

SRBA District Court
253 3 rd Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

U.S. Mail, postage prepaid

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

U.S. Mail, postage prepaid

Barker Rosholt & Simpson
Albert Barker
1010 W. Jefferson St. Ste. 102
PO Box 2139

U.S. Mail, postage prepaid

Dougla

. Mcinturff
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Albert P. Barker, ISB #2867
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com

2083448034

T-253 P0002/0004 F-104
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Fifth Judicial District
County of Twin Falls - State of Idaho
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Attorneys for Jeffrey C. Shippy
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InReCSRBA
Case No. 49576

____________

)
)
)
)
)
)
)

SUBCASE NO. 91-7094

smPPY'S REPLY IN SUPPORT OF
NOTICE OF CHALLENGE

Douglas and Darcy Mcinturff ("Mclnturtl"') filed a prose response to Shippy's
opening brief on July 6, 2017. Mcinturff' s response asserts that Al Bruner was somehow
involved with the St. Maries Wild Rice Growers and St. Maries Wild Rice Inc. and
therefore, had the authority to sell a license obtained by St. Maries Wild Rice Growers to
Mcinturff. What is more important in Mcinturff' s response is his admission that there is
no documentation of the sale of the water right from St. Maries Wild Rice Growers to St.
Maries Wild Rice Inc. or to Mr. Bruner. Idaho Code§ 55-601 requires a writing to
transfer a property right. Of course, a water right is a property right. Mclnturff's
admission that there's not any writing transferring the property right means that whatever
Mcinturff bought from Mr. Bruner did not include a water right.
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In addition, it is also important what Mclnturtrs response brief does not say.

Mcinturff does not dispute any of the facts set forth in $hippy's opening brief. There was
no long-tenn lease on the Robinson property in the name of St. Maries Wild Rice

Growers or anyone else. The Robinsons refused to give a long-tenn lease and St. Maries
Wild Rice Growers' principals believed that the language of the pennitted license
declaring the right appurtenant to the Robinson land was a recognition of the Robinsons'
interest in the water right. Mcinturff does not dispute that the water right licensed was
expressly conditioned to be appurtenant to the Robinson land. He does not dispute that
Shippy is the successor in interest to Robinsons in ownership of that land. Mcinturff does
not dispute that the transfer he filed was not provided to Robinson, St. Maries Wild Rice
Growers or the public. Thus, there was no public opportunity for anyone to object to the
transfer.
Mclnturff does not contend that the decree should not include the condition that
the water right is appurtenant to Shippy's land or that the intent behind licensing and
permitting this right was that it would remain appurtenant to the Robinsons' (now
Shippy's) land.
Thus, Shippy as the successor in interest to Robinsons is entitled to have the water
right decreed appurtenant to his land.

DATED this 13cti day of July, 2017.

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Jeffrey C. Shippy
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· CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 13th day of July, 2017, I served true and
correct copies of the foregoing SHIPPY'S REPLY IN SUPPORT OF NOTICE OF
CHALLENGE upon the following by the method indicated:
SRBA District Court
253 3rd Ave. North
P.0. Box 2707
Twin Falls. Idaho 83303-2707
Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

Director oflDWR
P.O. Box 83720
Boise, ID 83720-0098

-IU.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
-.:/-Facsimile
_ _ Email

_.:f.U.S. Mail, Postage Prepaid
_
Hand Delivery
_ _ Overnight Mail
Facsimile
Email

-¥_ _ Hand Delivery

U.S. Mail, Postage Prepaid

_ _ Overnight Mail
Facsimile
Email

Albert P. Barker
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

HONORABLE ERIC J. WILDMAN

7/18/17
3 :00 p.m. (MDT)

Presiding Judge
Sabrina Vasquez
Court Reporter
JULIE MURPHY

Deputy Clerk

Court Minutes

Case No. 49576

Twin Falls, Idaho

This was the time and place set for:

BEARING ON CHALLENGE
Water right claim number: 91-07094 (file #42)
Douglas & Darcy Mc lnturff

prose

Jeffrey C. Shippy

Albert P. Barker

IDWR

TIME

DESCRIPTION

3:00:54

COURT CONVENES - Court calls 91-7094
Appearances: Albert Barker, Jeff Shippy, Diane Shippy, Andrea Courtney,
Carter Fritschle, Doug Mcinturff

3:02:46

Mr. Barker responds to court's question

3:04:27

Mr. Barker presents argument

3:13:52

Court questions Mr. Barker / he responds and continues

3:20:48

Court questions Mr. Barker / he responds and continues

3:27:40

Mr. Mcinturff presents argument

3:30:14

Court questions Mr. Mcinturff/ he responds and continues

S:\JULIE\MINUTES\91-07094 Challenge.07-18-17.Twin Falls

Page 1 of2
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3:32:54

Court responds to Mr. Mcinturff's comments

3:44:57

Mr. Barker presents response

3:51:15

COURT CONSIDERS MATTER FULLY SUBMITTED - WILL TAKE IT
UNDER ADVISEMENT AND ISSUE WRITTEN ORDER

3:51:35

COURT ADJOURNS

S:\JULIE\MINUTES\91-07094 Challenge.07-18-17.Twin Falls
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Albert P. Barker, ISB #2867
BARKER ROSHOLT & SIMPSON LLP
· 1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com

AUG O2 2017

Attorneys for Jeffrey C. Shippy

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

In Re CSRBA
Case No. 49576

)
)

SUBCASE NO. 91-7094

)

MOTION TO SUPPLEMENT

)
)
)

------------)
COMES NOW, Jeffrey Shippy and Cedar Creek Ranch, LLC, by and through
their attorneys of record, and hereby requests leave to submit the attached Declaration of
Jeffrey C. Shippy. providing the Court with a copy of a letter dated July 18, 2017, he
received from Darcy Mcinturff, one of the claimants to this water right, after the hearing.
The purpose is to provide the Court with evidence that was not available at the time of
the hearing indicating that Mclnturffs' did not intend to keep the water right.
DATED this 2nd day of August, 2017.

BARKER ROSHOLT & SIMPSON LLP

Albe11 P. Barker
Atlorneysfor Jeffrey C. Shippy
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2nd day of August, 2017, I served true and
correct copies of the foregoing MOTION TO SUPPLEMENT upon the following by
the method indicated:

SRBA District Court
253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

_
U.S. ~ail. Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
~~acsimile
_Email

Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

~ . S . Mail, Postage Prepaid
_ _ Hand Delivery
_
Overnight Mail
Facsimile
_ _ Email

Director of IDWR
P.O. Box 83720
Boise, ID 83720-0098

-f..
Hand Delivery
_ _ Overnight Mail

~ r.s. Mail, Postage Prepaid
Facsimile
Email
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Douglas Mcinturff and Darcy Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810
(208) 689-9308

DISTRICT COURT7CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

Appearing pro se

By_ _ _ _ _ _..J-_

AUG - 9 2017
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--------4CCI~ I

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

In Re CSRBA
Case No. 49576

_______

)
)
)
)
)

Subcase No. 91-7094
Response to Motion to
Supplement

The Mclnturffs hereby request to submit a response to the Motion to
Supplement dated August 2, 2017. It was always the intention of the
Mclnturffs to fight for the water rights, Darcy Mclnturff's letter to Jeff
Shippy was intended to be spiteful and was submitted to the Shippys
without Douglas' knowledge, consent, and certainly without his
agreement. As Darcy does not have the authority to speak on behalf of
Doug, the letter should be summarily dismissed. Clearly the Mclnturffs
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did intend to keep the water right as evidenced by the requisite
paperwork that was submitted and the fact that Doug Mcinturff did
present his case the day of the trial.

~-\-~zw:0- U"::)UN \rt;;> <a - b- l-1
date

Darcy D. Mcinturff date
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CERTIFICATE OF SERVICE

rd

I hereby certify that on the 3 day of July 2017, I served true and
correct copies of Mcinturff s Response to Motion to Supplement
upon the following by the method indicated:

SRBA District Court
rd
253 3 Avenue North
PO Box 2707
Twin Falls, ID 83303-2707

U.S. Mail, postage prepaid

Director of IDWR
PO Box 83720
Boise, ID 83720-0098

U.S. Mail, postage prepaid

Barker Rosholt & Simpson
Albert Barker
1010 W. Jefferson St. Ste. 102
PO Box 2139
ID 83701-2139

U.S. Mail, postage prepaid
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T-267 P0002/0003 F-132
DISTRICT COURT· CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

Albert P. Barker~ ISB #2867

BARKER ROSHOLT & SIMPSON LLP

AUG 10 2017

1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
a:g_b@idahowaters.com

BY-------~.,....
Clerk
Deputy Clerk

AuorneysforJeffeey C. Shippy

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

In Re CSRBA
Case No. 49576

SUBCASE NO. 91-7094

)
)
)

REPLY IN SUPPORT OF MOTION
TO SUPPLEMENT

)

)
)
------------)

Douglas and Darcy Mcinturff ("Mcinturff') filed a pro se response to Jeffrey
Shippy's ("Shippy") Motion 10 Supplemenr dated August 6, 2017, attempting to disavow
Ms. Mclnturff's statements in her letter to Mr. Shippy, and "un-l'ing" the bell. Shippy
requests that the Court note that Mclnturffs do not deny sending the letter dated July 18,
2017, and that Darcy Mcinturff is a claimant to this water right.
DATED this/() day of August, 2017.

BARKER ROSHOLT & SIMPSON LLP

@?fL_
Albert P. Barker
Allortzeysfor .Jeffrey C. Shippy

REPLY IN SUPPORT OF MOTION TO SUPPLEMENT
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08-10-'17 14:36 FROM- BARKER ROSHOLT SIMPS

2083446034

T-267 P0003/0003 F-132

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the / 0day of August, 2017, I served true and
correct copies of the foregoing REPLY IN SUPPORT OF MOTION TO
SUPPLEMENT upon the following by the method indicated:
SRBA District Court
253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707
Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

Director ofIDWR
P.O. Box 83720
Boise. ID 83720-0098

_
U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Ovemight Mail
~Facsimile
Email

-:f- U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_
Overnight Mail
Facsimile
Email

✓U.S. Mail, Postage Prepaid

-f__ ;Hand Delivery

Overnight Mail
Facsimile
Email

REPLY IN SUPPORT OF MOTION TO SUPPLEMENT

2
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CERTIFICATE OF MAILING

I certify that a true and correct copy of the ORDER OF
PARTIAL DECREE was mailed on August 17, 2017, with sufficient
first-class postage to the following:

ALBERT
1010 W
PO BOX
BOISE,
Phone:

P BARKER
JEFFERSON ST STE 102
2139
ID 83701-2139
208-336-0700

DIRECTOR OF IDWR
PO BOX 83720
BOISE, ID 83720-0098
DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810
Phone: 208-689-9308
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DISTRICT COURT • CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

AUG 17 2017
I'

By

.

I

h.°""'
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TlfE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
InReCSRBA
Case No. 49576

) Subcase No. 91-7094
)

) MEMORANDUM DECISION AND
) ORDER
)
)
)
)

I.
BACKGROUND
1.

On June 6, 2011, Douglas and Darcy Mcinturff filed a claim for the above-

captioned water right in the Coeur d'Alene-Spokane River Basin Adjudication ("CSRBA"). The

claim seeks the right to divert 1.4 cfs and/or 210 acre feet annually from the St. Joe River and an
unnamed stream for the irrigation of70 acres in Benewah County. The claim is based on a prior
license.
2.

On February 24, 2015, the Director of the ldah_o Department of Water Resources

("Department") filed his Director's Report for Basin 91 Water Rights. The Director
recommended that the water right be decreed to Douglas and Darcy Mcinturff.

3.

Jeffrey Shippy objected to the Director's recommendation, asserting the water

right should be decreed in his name as sole owner. He also filed a competing late claim to the
right in subcase number 91-7893.1

4.

After examining the competing claims, the Director filed an Amended Director's

Report. He recommended that the claim be decreed to Douglas Mcinturff, Darcy Mclnturff, and
Jeffrey Shippy. The Director subsequently explained he was unable to determine to whom the

1

The competing late claim was subsequently disallowe.d in favor of resolving the ownership dispute in the abovecaptioned subcase.
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water right should be decreed and therefore recommended it be decreed in the name of all three
claimants.

5.

A trial on the matter was held before the Special Master on August 3, 2016.

Following trial, the Special Master issued a Report and Recommendation finding that the
Mclnturffs owned the water right. The Special Moster therefore recommended the right be
decreed to the Mclnturffs.
6.

On November 28, 2016, Shippy filed a Motion to Alter or Amend requesting that

the Report and Recommendation be amended to have the right decreed in his name. The Special
Master issued an Order denying the Motion to Alter or Amend on March 23, 2017.
7.

Shippy and Cedar Creek Ranch, LLC (collectively "Objectors") then filed a

Notice ofChallenge, challenging the Special Master's determination regarding ownership. A

hearing on the Notice ofChallenge was held before the Court on July 18, 2017.

II.

STANDARD OF REVIEW

A district court is required to adopt a special master's findings of fact unless they are
clearly erroneous. I.R.C.P. 53(j); Rodriguez v. Oa,kley Valley Stone, Inc., 120 Idaho 370, 377,
816 P.2d 326, 333 (1991). In determining whether findings of fact are clearly erroneous, a
reviewing court "inquires whether the findings of fact are supported hy substantial and
competent evidence." Gill v. Viebrock, 125 Idaho 948,951,877 P.2d 919,922 (1994). The
party challenging the findings of fact has the burden of showing eITOT, and a reviewing court will

review the evidence in the light most favorable to the prevailing party. SR.BA Springs &
Fountains Memorandum Decision & Order on Challenge, Subcase No. 67-13701 (July 28,

2006), p. 18. The special master's conclusions of law, however, are not binding upon a
reviewing court, although they are expected to be persuasive. Higley v. Woodard, 124 Idaho
531, 534, 861 P.2d 101, 104 (Ct. App. 1993). This permits the district oourt to adopt the
master's conclusions oflaw only to the extent they correctly state the law. Id. Accordingly, a
reviewing court's standard of review of the special master's conclusions oflaw is one offree
review. Id.
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Ill.
ANALYSIS
This matter involves competing claims to a single water right. The Mclnturffs' claim is
based on prior assertions of ownership and their beneficial use ofthe water in dispute. The
Objectors' claim is based on ownership of the land on which the water right has historically been
used. Following trial, the Special Master found the Mclnturffs to be the owners ofthe water
right and recommended the right be decreed in their ruunes. For the reasons set forth below, the
Court adopts the Sp~cial Master's finding that the Mclnturffs own the water right.

A.

The Objectors have not beneficially used water under the right.
The Objectors claim ownership of the water right by virtue oftheir ownership of the land

on which it is used. It is undisputed that Cedar Creek Ranch, LLC owns the land identified as
the place of use under the right. However, the Court fails to see how land ownership equates to
ownership of the water right wider the facts and circumstances present here. A basic tenant of
Idaho water law is that water rights accrue to those who divert water and apply water to
beneficial use. See e.g., U.S. v. Pioneer Irr. Dist., 144 Idaho 106, 110, 157 P.3d 600, 604 (2007)
("Wlder either the constitutional or statutory method of appropriation, the appropriator must
apply the water to a beneficial use in order to have a valid water right in Idaho"). There is no
contention that either Objector has historically beneficially used the subject water. To the
contrary, the record establishes that neither Jeffrey Shippy nor Cedar Creek Ranch, LLC, has
historically used water under the right.
A brief history of the right is necessary. In October 1983, St. Maries Wild Rice Growers
filed an application for pennit to appropriate the water now in dispute. The record indicates that
St. Maries Wild Rice Growers was a partnership between Jeffrey Baker and Alexander Bruner
that engaged in the commercial production of wild rice. Tr., 127 & 137. The application sought
an irrigation water right to facilitate the growing and harvesting of wild rice on a place of use
located in Benewah County. St. Maries Wild Rice Growers did not own the place of use where
the water was to be used. That land was owned by Aaron Robinson, a predecessor to Cedar
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Creek Ranch, LLC.. However, St. Maries Wild Rice Growers was permitted by the landowner to
use the place of use to cu1tivate wild rice pursuant to agreement. 2
The Department approved the application for permit in November 1983, and issued a
license for the right in 1991. Both permit and license were issued in the name of St. Maries Wild
Rice Growers. The place of use identified in the license was cultivated by St. Maries Wild Rice
Growers and/or St Maries Wild Rice, Inc. until 2001.3 During that time the water right was held
by St. Maries Wild Rice Growers. On July 15, 2001 , Alexander and Judith Bruner entered into
an agreement to transfer and sell various business interests and wild rice harvesting equipment
located in St. Maries, Idaho to Douglas Mcinturff. By its terms, the sale agreement included the
sale and transfer of water right 91 -7094. Beginning in 2001, the St. Joe River Wild Rice
Company took over the cultivation of wild rice at the place of use set forth in the license.
Cultivation was continued by the St. Joe River Wild Rice Company until 2014. Douglas and
Darcy Mcinturff are the owners of the St. Joe River W.Ud Rice Company. On August 17, 2005,
Douglas Mclnturff submitted notice of change of ownership of the water right to the Department
pursuant to Idaho Code § 42-248. The Director transferred ownership of the water right to
Douglas and Darcy Mclnturff on December 6, 2006.

A review of the record thus establishes that neither Objector has historically beneficially
used water under the above-captioned water right. Notwithstanding, the Objectors assert a
remark in the license operates to vest ownership of the water right in them. The remark on
which the Objectors rely provides "This water right is appurtenant to the described place of use."
At the time the license was issued for the water right, the land identified as the place of use was
owned by Aaron Robinson. Robinson subsequently conveyed that land to Shippy who in tum
conveyed it to Cedar Creek Ranch, LLC. The Objectors appear to argue either that the remark
has operated from the time the license was issued to vest ownership in Robinson, or that it
operated to divest ownership from St. Maries Wild Rice Growers and transfer it to Shippy when

2

There is some disagreement between the parties as to the nature of this agreement. However, that is a non-issue. It
is undisputed that wild rice was cultivated at the place of use by St Maries Wild Rice Groweni and it successors
from the time the permit for the above-captioned right was issued in the early 1980s until 2014 with the permission
of the landowner. Tr.,114-117.
3

St. Maries Wild Rice, Inc. was incorporated on Febrwuy 13, 1984. Along with St. Maries Wild Rice Growers it
engaged in the commercial wild rice business in St. Maries, Idaho. St. Maries Wild Rice, Inc. did not hold the water
right at issue here at any time.
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Robinson conveyed the land to Shippy. This Court disagrees and finds such arguments
untenable.
Water rights are defined by elements. City ofBlackfoot v. Spackman, 162 Idaho 302,
397, 396 P.3d 1184, 1189 (2017). The name and address of the owner is one of those defining
elements. I.C. §§ 42-1411(2)(a) & 42-1412(6). It has long been held that "water may be
appropriated for beneficial use on land not owned by the appropriator, and .this water right
becomes the property of the appropriator." First Security Bank ofBlackfoot v. State, 49 Idaho
740, 291 P. 1064 (1930). Thus, Idaho law recognizes there may be a bifurcation between
ownership of the land and of the water right used on the land. Id. Here, the defining element of
ownership is clear and unambiguous. The license plainly identifies St. Maries Wild Rice
Growers as the owner.4 St. Maries Wild Rice Growers has never owned the land identified in the
license in the place of use. As a result, a bifurcation between ownership of the land and of the
water right used on the land has existed from the commencement of the appropriation. The
remark relied upon by the Objectors does not operate to transfer ownership ofthe license from
St Maries Wild Rice Growers to Robinson, thereby creating unity of ownership. Such an
argument is contrary to the plain language of the license and constitutes an impermissible
collateral attack on the ownership element of the license. Rather, the remark simply clarifies that
use of the water right is tied to the described place of use.

Therefore, the Court finds that the Objectors' ownership claim fails. Neither Objector
has beneficially used water under the right. Additionally, the remark relied upon by the
Objectors did not operate to transfer ownership of the license from St. Maries Wild Rice
Growers to Robinson. It follows that the Special Master did not err in determining that the
Objectors do not have an ownership interest in the water right.

B.

The Objectors failed to timely assert their alleged ownership Interest.

The record reveals that neither the Objectors nor their predecessors asserted any
ownership interest in the water right until Shippy filed the competing claim in 2015. The
Objectors presented evidence at trial that it was originally intended for the water right to be held

• The license was issued to St. Maries Wild Rice Groweni with the knowledge that the land identified as the place of
use was owned by Robinson. In the application for permit,' St. Maries Wild Rice Growers provided that it did not
own the land it identified as the proposed place of use. The application identifies Aaron Robinson as the landowner.
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by Aaron Robinson and not St. Maries Wild Rice Growers. Tr., 136-137. However, if the
Objectors or their predecessors believed the license was owned by Robinson, thls proceeding is
not the proper time or place to raise that argument. If the Director erred in vesting ownership of
the license in St. Maries Wild Rice Growers, the Objectors or their predecessors were required to
timely raise the issue before the Department, exhaust their administrative remedies, and if
necessary, seek judicial review. LC. §§ 67-5271, et seq. They did not, and arguing for the first
time in thls proceeding that the license was intended to be owned by Robinson constitutes an
impermissible collateral attack on the license. Astorquia v. State ofIdaho Dept. of Water

Resources, Ada County Case No. CV-WA-2012-14102, Memorandum Decision and Order, p.7
(May 7, 2013). ·
Furthermore, at no time did either the Objectors or their predecessors assert ownership
via the filing of a notice of change of ownership with the Department as required by Idaho law.
J.C. § 42-248. Nor did they otherwise contest the Mcinturffs' open use of water under the right
from 2001 to 2014. Had the Objectors or their predecessors timely asserted their alleged
ownership interest as required by law, the issue of ownership could have been addressed in a
timely manner on a fresh record. Instead, the Objectors and their predecessors sat on their rights
for over thirty years without action. During that time the pertinent record grew stale and
wanting, and the delay worked to the detriment of the Mclnturffs who properly asserted their
ownership interest as required by Idaho Code § 42-248. The Mclnturffs believed they acquired
good title to the water right in 2001. They proceeded to invest time and money based on their
reliance on that belief, cultivating the land with the subject water right until 2014. It is
undisputed that the Objectors had knowledge the Mclnturffs were cultivating the place of use
using the subject water right and yet did nothing to apprise the Mcinturffs of their alleged
ownership interest until 2015. Tr., 114-1 J7. The Court holds that the Objectors sat on their
rights for too long. It follows that the Special Master did not err in determining that the
Objectors do not have an ownership interest in the water right.

C.

The Mclnturffs' claim.
Unlike the Objectors, the record establishes the Mcinturffs have diverted and beneficially

used water under the subject water. The Mclnturffs' use began following their acquisition of the
water right in 2001 under the sale agreement. Beginning that year and up until 2014 the
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Mclnturlfs cultivated the place of use identified in the license with water available under the
water right. The Objectors do not dispute the Mclnturffs' beneficial use. Tr., 114-117. Far from
it. The Objectors were complacent with the use and had a business arrangement with the
Mclnturffs wherein Shippy was paid in the amount of"one-third of the share" of the harvest for
allowing the Mclnturffs to cultivate the place of use. Tr., 116. Instead, the Objectors attack the
sale agreement on the grounds that Alexander Bruner did not have the authority to transfer assets
held by St. Maries Wild Rice Growers, including the water right, to Mcinturff. In essence, they
ask this Court to find that the sale agreement has no legal force or effect to the extent it purports
to transfer the assets of St. Maries Wild Rice Growers. The Court is disinclined to address the
legal validity of a written contract executed over sixteen years ago in this proceeding.
The Court notes that neither Objector held any interest in St. Maries Wild Rice Growers
and were not in a position to know what assets could or could not be transferred by the partners.
The agreement governing the rights and obligations of the partners, if one existed, was neither
offered nor admitted into evidence at trial. However, it is clear from the record that neither the
partners nor the legal entity itself has ever contested the sale agreement, and that the time for
doing so has long expired. I.C. §§ 5-201 et seq. 5 In addition, none oftlie former partners have
claimed an interest in the water right in the CSRBA. It is further clear that the Mclnturffs'
openly took over cultivation of the place of use from St. Maries Wild Rice Growers and St
Maries Wild Rice, Inc. following the sale agreement. The Mclnturffs' use ofthe water right to
cultivate the point of diversion was known to all interested parties and any action contesting the
validity of the sale agreement could and should have been pursued some time ago. Id. The
-Court will not now take up the validity of the agreement at this late date under the facts and
circumstances present here.
The Court next notes that the Mcintwffs complied with Idaho's change of ownership
statute and, unlike the Objectors, properly asserted their ownership interest. That statute requires
that all persons owning or claiming ownership of a water right ..shall provide notice to the
department of water resources of any change in ownership of any part of the water right. ... "
I.C. §§ 42-248(1) & (2). Such a notice of change of ownership must be "accompanied by
evidence showing the basis for the change in ownership." I.C. § 42-248(5). The Mclnturffs filed

5

The record establishes that on a separate occasion Bruner transferred a different water right held by the partnenihip.
Attachment H to JDWR Supplemental Director's Report Regarding Subcase No. 91-7094 (June 17, 2016).
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their notice of change of ownership with the Department along with the sale agreement in 2005.
Based on that filing, the Department transferred ownership of the water right to the Mclnturffs.
The Special Master placed weight on the Director's administrative detennination to
transfer ownership to the Mclnturffs. This Court does as well When the Director acts to
transfer the ownership of a water right he alters one of the defining elements of that right. Such
an alteration is oflegal consequence. As was testified to by Department personnel, a transfer of
ownership under Idaho Code § 42-248 determines who the Department recognizes as the legal
owner of the water right:
Q.

[Douglas Mcinturff] This notice of change ofownership, was it
recognized by the state? ...

A.

[Chad Goodwin) Yes, it was.

Q.

[Douglas Mcinturff] So would it be your understanding then at thls point
in time, December 5, 2006, that the State of Idaho Department of Water
Resources would acknowledge that the ownership of Water Right 91-7094
was in the name of Douglas and Darcy Mcinturff?

A.

(Chad Goodwin] At that time, yes.

Tr., 58-59. Who the Department recognizes as owner of a water right is of substantial legal
importance. Among other things, it controls who must be given notice when the Director takes
an action that may affect that water right, such as curtailment in times of shortage or transferring
ownership of the right. I.C. § 42-248(3). It also acts as notice to other water users as to
ownership.
The Objectors' attempt to attack the propriety ofthe Director's determination to transfer
ownership to Mcinturff in 2006. The Special Master found that "CSRBA is not the forum to ·
attack administrative actions of the Director" citing Idaho Code§ 42-1401D. This Court agrees.
If the Objectors were dissatisfied with the Director's determination to transfer ownership the
remedies available to aggrieved persons are set forth in Title 42 and Title 67 of the Idaho Code.

See e.g.,, Idaho Code§§ 42-1701A and 67-5271, et seq. The Objectors have not exhausted the
administrative remedies available to aggrieved persons, and may not raise the issue for the first
time at this late date before the Court. See e.g., Park v. Banbury, 143 Idaho 576,578, 149 P.3d
851, 853 (2006) (Under Idaho law, the pursuit of statutory remedies is a condition precedent to
judicial review); Regan v. Kootenai County, 140 ld~o 721, 724, 100 P.3d 615, 618 (2004) (the
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doctrine of exhaustion requires a case "run the full gamut ofadministrative proceedings before
an application for judicial relief may be considered").
While a change of ownership proceeding may not be the proper forum for resolving
ownership disputes the Director nonetheless has the authority to refuse to process the change in
the absence of evidence supporting the change in ownership. I.C. § 42-249(5) (requiring that a
change of ownership be accompanied by evidence showing the basis for the change in
ownership). The Director's refusal to change ownership based on lack of evidence would
prompt the party seeking to change ownership to either obtain the requisite evidence or have any
questions over ownership resolved in an appropriate forum.
The Objectors complain they did not receive notice ofthe Director's transfer of
ownership of the right to the Mclnturffs. The Court is unaware why the Objectors believe they
were entitled to notice given their long-standing failure to assert their rights. When the Director
takes an action affecting a water right he is required to serve notice on those persons on record as
owner. LC. § 42-248(3). Neither the Objectors nor their predecessors received notice because
they have never been on record as owner of the water right. They sat on their rights and failed to
assert ownership or file a notice of chance ofownership as required by Idaho law. As such, they
were not entitled to notice of the Director's transfer of ownership and their failure to receive
notice was a result of their own long-standing inaction. For the foregoing reasons, it follows that
the Special Master did not err in determining that the Mclnturffs own the water ri.ght.

IV.

ORDER
Therefore, IT IS ORDERED that the Court adopts the Special Master's recommendation
that the Mclnturffs are the owners ofthe above-captioned water right.
IT IS FURTHER ORDERED that the Court adopts the Special Master's recommendation
that the above-captioned water right be decreed with the elements as set forth in the Special

Master's Recommendation for Partial Decree attached to the Special Master Report and
Recommendation.
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V.
OR.DER GRANTING MOTION TO SUPPLEMENT RECORD
On August 2, 2017, Objectors filed a Motion to Supplement. Tue .~otion seeks to
supplement the record with a letter dated July 18, 201 7, sent directly to Jeffery Shippy by Darcy
Mcinturff, following the hearing on challenge. The letter states in substance that the Mclnturffs
had no intention of continuing to pursue ownership of the water right and intended to allow
Shippy to have the water right until such time as Shippy hired legal representation. At that point,
the Mclnturffs decided to continue to pursue the right to "simply take delight>, in the amount of
attorney 's fees incurred hy Shippy by continuing to litigate for ownership of the right. Douglas
Mclnturff filed a Response to the Motion to Supplement explaining that Darcy Mcinturffwas not
speaking on his behalf. The Mclnturffs did not otherwise oppose the Motion to Supplement.

ru

the Motion was not opposed, the Motion to Supplement is granted.
While the content of the letter does not affect the underlying merits of the case or the
outcome of this Court's decision, it does raise concern with the Court. The adjudication process
is structured so as to make the process amenable to self-represented liligants. An admission that
the process is being used for nothing more than to needlessly raise the cost oflitigation for a
party that has chosen to be represented by counsel is alarming. In Idaho, self-represented
litigants are held to the same standards and rules as licensed attorneys. Bettwieser v. New York

Irrigation Dis!., 154 Idaho 317,322, 297 P.3d 1134, 1139 (2013). Although Douglas Mclnturff
states that Darcy Mcinturff was not speaking on his behalf, Darcy Mcinturff is also a claimant
and party to the subcase. Since the Objectors have not moved for a sanction the Court need not
address whether such conduct rises to the level of a sanctionable event.

DATED:

Av~~

l7 , '2.017
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uty Clerk

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRIC

OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InReCSRBA
Case No. 49576

)
)
)
)
)

ORDER OF PARTIAL DECREE
Subcase No. 91-7094

On August 3, 2016, a Special Master's Report and Recommendation was filed for the
above-captioned water right. A notice of challenge was subsequently filed. The Court entered
its Memorandum Decision and Order on the challenge contemporaneously herewith. Pursuant to
I.R.C.P. 530), the Court adopted the Special Master's recommendation that the above-captioned
water right be decreed with the elements as set forth in the Special Master's Recommendation for
Partial Decree attached to the Special lvfaster Report and Recommendation.

Therefore, IT IS ORDERED that the above-captioned water right be decreed as set forth
in the attached Partial Decree Pursuant to I.R.C.P. 54(b).
DATED_~A-~-o~v;~}_ _
l7_,'2._~_17~_

-Presiding Judge
Coeur d'Alene-Spokane River Basin Adjudication

ORDER OF PARTIAL DECREE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re CSRBA

PARTIAL DECREE PURSUANT TO
I.R.C.P. 54 (b) FOR

Case No. 49576

Water Right 91-07094

NAME AND ADDRESS :

SOURCE:

QUANTITY:

AUG 17 2017
I.

ST JOE RIVER
TRIBUTARY: COEUR DALENE LAKE
UNNAMED STREAM
TRIBUTARY: ST JOE RIVER
l. 40

___,1...,._lE~-

By _ _ _ _

l~~=

CFS
AFY

PRIORITY DATE:

11/23/1983

POINT OF DIVERSION:

T46N R0lW Sl8 LOT 2
LOT 2

PLACE OF USE:

Fifth Judicial District
County of Twin Falls - State of Idaho

DARCY MCINTURFF
DOUGLAS MCINTURFF
17786 E CANARY CREEK RD
CATALDO, ID 83810

:no.oo

PURPOSE AND
PERIOD OF USE :

,___o,...,.1s"""'r""""R_1_ct'c6UAf. csABA

(NENW
(NENW

PURPOSE OF USE
Irrigation

Irrigation
T46N R0lW 807 LOT 4
Sl8 LOT l
LOT 7
70.0 Acres Total

Within Benewah county

PERIOD OF USE
03-15 TO 11-15

(SWSW) 1. 5
(NENE) 1.5
(SWNE) 5.0

QUANTITY
1.40 CFS
210.00 AFY

Within Benewah County
SESW 22.0
NWNE 23.0
(NENW)17,0
LOT 2

OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:
THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE
ENTRY OF A FINAL UNIFIED DECREE.
I.C, SECTION 42-1412(6).

RULE 54(b) CERTIFICATE
With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final
judgment upon which execution may issue and an appeal may be taken as provided

Eric J.
an
Presiding Judge o
Coeur d'Alene-Spokane River Adjudication

CSRBA -PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b)
Water Right 91-07094
File Number: 00042
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Albert P. Barker, ISB #2867
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102
P.O. Box 2139
Boise, ID 83701-2139
Telephone: (208) 336-0700
Facsimile: (208) 344-6034
apb@idahowaters.com

DIST~ICT COURT_ CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

SEP 2 7 2017
By_____- - ~
Clerk
----·-·-----~..;.:eputyClerk

Attorneys for Jeffrey C. Shippy

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF AND FOR IDAHO, IN THE COUNTY OF TWIN FALLS

InReCSRBA
Case No. 49576

____________
TO:

)
)
)
)
)
)
)

SUBCASE NO. 91-7094
NOTICE OF APPEAL

(Filingfee: $94.00)

THE PARTIES AND THEIR COUNSEL OF RECORD AND THE CLERK OF
THE COURT IN THE ABOVE CAPTIONED ACTION
NOTICE IS HEREBY GIVEN THAT:
1.

Jeffrey Shippy appeals the district Judge's findings in the above

referenced subcase number to the Idaho Supreme Court from the SRBA District Court's
August 17, 2017, Memorandum Decision and Order and the Order of Partial Decree
entered in the a~ve entitled action on August 17, 2017, the honorable Judge Eric J.
Wildman presiding.
2.

Jeffrey Shippy ("Shippy") has a right to appeal to the Idaho Supreme

Court, and the Orders described in paragraph 1 are appealable orders pursuant to Idaho
Rule of Civil Procedure 54(b) and Idaho Appellate Rule 1 l(a)(B).

NOTICE OF APPEAL

1
000227

3.

Jeffrey Shippy presents the following preliminary list of issues on appeal,

while reserving the right to raise additional issues as they deem necessary:
That water right number 91-7094 was transferred from St. Maries

a.

Wild Rice Growers to Douglas and Darcy Mcinturff ("Mclnturffs") and they have no
right, title or interest in the water right.
b.

That Mclnturffs' claim was asserted in bad faith and is therefore

c.

That water right number 91-7094 was expressly conditioned on

void.

appurtenance to the real property.

That the water right was transferred to Shippy by way of deeds as

d.
an appurtenance.

That Mclnturffs' filing of a Notice of Change of Ownership has no

e.

effect on the water right, and to hold otherwise violates the due process rights of Shippy.
4.

The record in the above-captioned matter has not been sealed either in

whole or in part.
5.

Jeffrey Shippy requests the reporter's transcripts on appeal.
Jeffrey Shippy requests the preparation of the following reporter's

a.

transcripts in electronic format:

i.

6.

Hearing on Shippy's Notice of Challenge, held on July 18,
2017, with the Honorable Judge Eric J. Wildman presiding.

Shippy requests the following documents in the above-captioned matter to

be included in the clerk's record in addition to those automatically included under Idaho
Appellate Rule 28 and in addition to those included pursuant to AOl for the CSRBA,
Section 20(4)(b):

NOTICE OF APPEAL

2
000228

7.

a.

Amended Director's Report, Water Right No. 91-7094, dated
December 28, 2015, and filed with the CSRBA on December 31,
2015;

b.

Mclnturffs Motion to Alter or Amend, dated April 27, 2016;

c.

Supplemental Director's Report Regarding Subcase No. 91-7094,
dated June 17, 2016, and filed with the CSRBA on June 20, 2016;

d.

Motion to Alter or Amend Special Master's Report and
Recommendation, dated November 28, 2016;

e.

Supplement to Motion to Alter or Amend Special Master's Report
and Recommendation, dated November 29, 2016;

f.

Shippy's Opening Brief on Notice of Challenge, dated June 16,
2017;

g.

Mclnturffs' Response Brief, dated July 3, 2017;

h.

Shippy's Reply in Support of Notice of Challenge, dated July 13,
2017;

i.

Transcript of the hearing on Shippy's Notice of Challenge, held on
July 18, 2017 with the Honorable Judge Eric J. Wildman presiding;

J.

Motion to Supplement, dated August 2, 2017;

k.

Response to Motion to Supplement, dated August 6, 2017; and

I.

Reply in Support of Motion to Supplement, dated August 10, 2017.

I certify:
a.

A copy of this Notice of Appeal has been served on the Official

Court Reporter for the SRBA District Court, Sabrina Vasquez, at the address set out
below:
Sabrina Vasquez
Court Reporter
SRBA District Court
P.O. Box 2707
Twin Falls, ID 83303-2707

NOTICE OF APPEAL
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b.

The estimated transcript preparation fee is remitted concurrently

with the filing ofthis Notice of Appeal.
c.

That the estimated fee for the preparation of the clerk's record is

remitted concurrently with the filing of this Notice of Appeal.
d.

That the required filing fee is remitted concurrently with the filing

of this Notice of Appeal.
e.

That service has been made upon all parties required to be served

pursuant to Rule 20 of the Idaho Appellate Rules.
DATED this 2/;<day of September, 2017.

BARKER ROSHOLT & SIMPSON LLP

Albert P. Barker
Attorneys for Jeffrey C. Shippy

NOTICE OF APPEAL
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 2:ffiay of September, 2017, I served true
and correct copies of the foregoing NOTICE OF APPEAL upon the following by the
method indicated:
SRBA District Court
253 3rd Ave. North
P.O. Box 2707
Twin Falls, Idaho 83303-2707

+

Darcy and Douglas Mcinturff
17786 E. Canary Creek Rd.
Cataldo, ID 83810

-¥·U.S. Mail, Postage Prepaid

Director of IDWR
P.O. Box 83720
Boise, ID 83720-0098

~U.S. Mail, Postage Prepaid

Sabrina Vasquez
SRBA Court Reporter
253 3rd Ave. North
P.O. Box 2707
Twin Falls, ID 83303-2707

~ . S . Mail, Postage Prepaid

_ _ U.S. Mail, Postage Prepaid
Hand Delivery
_ _ Overnight Mail
Facsimile
Email

_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

_ _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

__· _ Hand Delivery
_ _ Overnight Mail
Facsimile
Email

Albert P. Barker

NOTICE OF APPEAL
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DIST~ICT COURT_ CSRBA
Fifth Judicial District
County of Twin Falls - State of Idaho

NOV 15 2017
IN THE DISTRICT COURT OF THE FI
THE STATE OF IDAHO, IN AND FOR
IN RE: CSRBA CASE 49576
SUBCASE NO. 91-7094

)
)

JEFFREY C. SHIPPY

)

______________ )

)

Supreme Court #45418

)

Appellant,

)
NOTICE OF LODGING

)

vs.

)

DOUGLAS MCINTURFF and
DARCY MCINTURFF,

)
)

______________

)

)

Claimants/Respondents. )

TO:

)

THE CLERK OF THE COURT
NOTICE IS HEREBY GIVEN that on November 14, 2017,

I lodged a transcript of 33 pages in length for the
above-referenced appeal with the District Court Clerk
of the SRBA Court in the Fifth Judicial District via
email.

The transcript includes the hearing on the

Notice of Challenge, 7/18/17.
A PDF copy of the transcripts has been emailed to
jmurphy@idcourts.net and sctfilings@idcourts.net.

__LsLSabrina Vasguez ____
Sabrina Vasquez
Official Court Reporter

1
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO,

IN AND FOR TH

IN RE: CSRBA CASE 49576
SUBCASE NO. 91-7094

______________

)
)

NOV 16 2017

)

)

JEFFREY C. SHIPPY

=BY=-=(=~~ll~.!~~-:~;11ic

eme Court
)~
Su
) AMENDED NOT
OF

Appellant,
vs.

)

DOUGLAS MCINTURFF and
DARCY MCINTURFF,

)

)
)

______________
Claimants/Respondents.

TO:

)

)
)

THE CLERK OF THE COURT
NOTICE IS HEREBY GIVEN that on November 14, 2017,

I lodged a transcript of 33 pages in length for the
above-referenced appeal with the District Court Clerk
of the SRBA Court in the Fifth Judicial District via
email.

The transcript includes the hearing on the

Notice of Challenge,

7/18/17.

A PDF copy of the transcripts has been emailed to
jmurphy@idcourts.net; sctfilings@idcourts.net;
har@idahowaters.com.

__L.§.L.Sabrina Vasguez ___
Sabrina Vasquez
Official Court Reporter

1
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OFTHE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF TWIN FALLS

IN RE CSRBA, CASE NO. 49576
SUBCASENO: 91-7094

JEFFREY C. SHIPPY

Appellant,
~

DOUGLAS MC INTURFF and
DARCY MC INTURFF,
Claimants / Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 45418

CLERK'S CERTIFICATE

I, Julie Murphy, Deputy Clerk of the Court, Snake River Basin Adjudication

District Court of the Fifth Judicial District, State ofldaho, in and for the County of Twin
Falls, hereby certify that the foregoing Clerk's Record on Appeal was compiled under my
direction and is a true, correct and complete record of the pleadings and documents
required by Idaho Appellate Rule 28; documents requested in the Notice of Appeal filed
on September 27, 2017.

CLERK'S Cl3RTIFICATE. Supreme Cow1 Docket No. 45418 (CSRBA Subcase No. 91-7094)

000234

Signed and sealed this

M_ day ofNovember, 2017.
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JULIE MURPHY, eputifClerk: .
jSRBA District Cout1
/
Coeur d'Alene-Spokane River B~sin Adjudication
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CLERK'S CERTIFICATE. Supreme Court Docket No. 45418 (CSIIBA Subcase No. 91-7094)
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN RE CSRBA, CASE NO. 49576
SUBCASE NO: 91-7094

JEFFREY C. SHIPPY

Appellant,
v.
DOUGLAS MCINTURFF and
DARCY MCINTURFF,
Claimants / Respondents.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 45418

CLERK'S CERTIFICATE
OF SERVICE

I, Julie Murphy, Deputy Clerk of the Court, Snake River Basin Adjudication District
Court of the Fifth Judicial District, State ofldaho, in and for the County of Twin Falls,
hereby certify that a true and correct copy of the Clerk 7s Record on Appeal was served this
day on the following parties:

Albert P. Barker
BARKER ROSHOLT & SIMPSON LLP
1010 W Jefferson Street Ste 102
PO Box 2139
Boise, ID 83701-2139
CLERK'S CJ::RT!FICATE OF SERVICE.Supreme Court Docket No. 45418 (CSR BA Subcase No. 91-7094)
000236

Douglas and Darcy Mcinturff
17786 E Canary Creek Rd
Cataldo, ID 83810
Signed and sealed this

/7 Mt day of November, 2017.
J~LI , MURPHY, De uty, ler
(
S _BA District Court
Coeur d'Alene-Spokane River Basin Adjudication

CLERX'S CERTIFICATE OF SERVICE. Supreme Court Doclcet No. 45418 (CSRBA Subcase No. 91-7094)

000237

2

